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GKAPTSR  l._ 
THE  CHAMCTER  AllD   SCOPE  OF  FilUTEALITY  LAV5S. 

International  law  deals  with  the  relations  between  states. 
It  consists  in  those  generally  accepted  rules  of  conduct  which 
nations  consider  so  far  binding  upon  themselves  in  their  rela- 
tions with  one  another  as  to  lead  them  actually  to  abide  by  them 
in  their  general  practice.   The  traditional  division  of  these 
rules  by  writers  of  international  lav/  has  separated  them  into 
two  general  classes,  those  dealing  with  the  relations  of  states 
in  time  of  peace,  and  those  regulating  the  conduct  of  states  in 
time  of  war.   The  rules  belonging  to  this  latter  class  possess 
in  the  history  of  interr^tional  law  a  far  more  important  place 
than  the  rules  prevailing  between  natir.is  at  peace.  The  reason 
for  this  apparently  unnatural  eirrphasis  upon  the  rules  of  war  is 
evident  when  we  consider  that  until  v/ithin  modem  tims  the  peace- 
ful intercourse  between  nations,  owing  to  the  lack  of  means  of 
comTjunication,  has  been  an  inconsiderable  element  in  their  re- 
lations, whereas  the  battlefield  has  been  a  frequent  meeting 
ground^ and  nations  have  known  better  one  another  in  the  charac- 
ter of  conqueror  and  conquered^ than  in  that  of  friends.  It  is 
significant  that  the  work  of  Grotius,  in  1625,  which  opens  the 
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era  of  the  scientific  treatment  of  international  law  is  entitled 
"De  Jure  Belli  et  Pacis"  (The  Law  of  \7ar  and  of  Peace),  and  not 
only  gives  first  place  to  the  rules  of  v/ar,  but  devotes  by  far 
the  longer  treatment  to  them  than  to  those  of  peace. 

From  a  scientific  point  of  viev?  the  rules  of  international 
law  might  more  properly  be  divided  into  the  rules  defining  the 
fundamental  rights  and  duties  of  nations,  and  the  rules  relating 
to  the  procedure  adopted  by  nations  for  the  assertion  of  rights 
and  She  redress  of  wi'ongs.   The  former  division  would  embrace 
the  old  "law  of  peace",  the  latter  the  old  "law  of  war"  v;ith  such 
other  methods  of  procedure  of  a  pccific   chaaacter  which  have 
come  in  recent  years  to  commend  themselves  to  the  moral  sense  of 
civilized  nations.    v;ar,  therefore,  may  be  regarded  as  an  inter- 
national method  of  procedure  for  the  enforcement  of  rights  and 
for  the  redress  of  i^Tongs.    However  improper  a  method  it  may 
be  from  the  standpoint  of  justice  and  morality,  international 
law  recognizes  it  as  legal  means  of  coercing  an  alleged  offend- 
er. 

In  thus  acknowledging  the  legality  of  war,  international 
law  at  the  same  time  recognizes  that  the  existence  of  wau  not 

only  affects  the  rules  normally  prevailing  between  the  parties 
to  the  conflict,  but  that  it  imposes   new  duties  upon  other 


states  not  themselves  involved  in  the  war.   These  new  duties 
devolving  upon  states  not  involved  in  the  war  are  deducible 
from  the  nature  of  the  remedy  resorted  to  by  the  parties  to  the 
conflict.  \'i&r   is  the  settlement  of  an  international  dispute 
on  the  basis  of  superior  physical  force.   It  is  evident  that 
the  neutral  states  must  either  refrain  from  giving  help  to 
either  belligerent, or  else  be  drawn  themselves  in  the  conflict. 
Assuming  then  a  desire  on  the  part  of  third  parties  to  iceep 
aloof  from  the  war,  the  duty  of  a  neutral  state  consists  in 
an  attitude  of  absolute  impartiality  towards  the  belligerents 
in  all  that  regards  the  conduct  of  the  war.   The  obligation 
of  impartiality  imposes  upon  the  neutral  state  not  only  the 
necessity  of  refraining  from  giving  help  to  either  of  the  par- 
ties by  any  positive  act  of  commission,  but  it  demands  of  the 
neutral  state  that  it  prevent  either  of  the  parties  from  gain- 
ing an  advantage  over  the  other  by  making  use  of  the  territory 
of  the  neutral  state.   Moreover  the  obligation  relates  not 
only  to  acts  of  the  neutral  state  in  its  corporate  capacity, 
but  to  the  unauthorized  acts  of  individual  citizens  of  the 
state.   It  is  in  connection  with  the  duty  of  a  neutral  state 
to  prevent  its  individual  citizens  from  giving  help  to  the 
belligerents  that  the  question  arises  as  to  what  numicipal 


laws  the  state  must  enact  in  order  to  give  effect  to  its  inter- 
national obligations. 

ITo  'branch  of  international  laTJf  has  developed  from  more  con- 
flicting usages  or  has  been  attended  with  greater  confusion  than 
that  which  relates  to  the  duties  of  neutral  states.  The  classic 
vrriters  on  international  lav?  failed  to  set  forth  any  consistent 
theory  which  might  have  formed  the  basis  of  usage.  The  general 
principles  from  which  the  duties  of  neutral  states  might  have 
been  developed  were  clear  and  simple,  but  their  logical  apjiii- 
cation  to  the  actual  situation  was   justructed  by  the  compli- 
cated issues  involved  in  most  modem  wars  and  by  the  exercise 
on  the  part  of  powerful  belligerents  of  a  certain  amount  of 
compulsion  over  v/eaicer  neutral  states.  The  result  has  been  that 
a  recognized  system  of  neutral  duties  is  of  very  recent  develop- 
ment . 

In  order  to  determine  the  precise  scope  of  the  municipal 
laws  which  should  properly  be  enacted  by  a  state  to  give  effect 
to  the  obligation  it  is  under  to  prevent  its  individual  citizens 
from  giving  help  to  either  of  the  belligerent  parties,  it  is  impor- 
tant to  analyze  the  whole  series  of  acts  which  may  be  considered 
in  violation  of  the  duties  of  a  neutral  state.   Unneutral  acts. 


that  is,  acts  which  favor  one  belligerent  to  the  prejudice  of 

the  other,  may  be  divided  into  three  classes.   To  the  first 

class  belong  acts  of  the  neutral  state  in  its  corporate  capacity. 

A  state  cannot  furnish  aid, whether  directly  or  indirectly,  to 

either  of  the  parties  at  war.   Not  only  would  a  state  be  untrue 

to  its  duty  as  a  neutral  by  the  conmission  of  direct  and  positive 

acts  of  an  unneutral  character,  such  as  the  furnishing  of  troops 

or  the  loan  of  money  to  either  of  the  belligerents,  but  it  nrast 

be  careful  to  prevent  any  use  of  its  territory  by  the  belligerents 

which  would  give  one  of  them  an  advantage  over  the  other.   This 

negative  aspect  of  neutral  duty  was  developed  .later  than  the  re- 

/» 

cognition  of  the  unneutral  character  of  postive  acts  of  assistance. 
It  is  the  result  of  the  application  of  the  principle  that  a  nation 
is  responsible  for  whatever  acts  are  committed  within  the  territory 
subject   to  its  jurisdiction.   It  calls  for  the  exercise  by  the 
neutral  state  of  certain  rights  of  sovereignty  which  are  more  or 
less  dormant  in  time  of  peace.   The  neutrality  of  a  state  would 
with  reason  be  regarded  as  fraudulent,  if,  while  professing  an 
attitude  of  impartiality  towards  the  belligerents,  it  should  per- 
mit either  of  them  to  make  its  territory  or  its  ports  the  scene 
of  hostile  action  or  to  constitute  v/ithin  its  dominions  a  basis 


of  supply. 

The  historical  development  of  the  foregoing  obligations  of 
a  neutral  state  is  one  of  the  most  striking  instances  of  the  growth 
of  law  between  nations.   Until  the  close  of  the  eighteenth  cen- 
tury, the  greater  part  of  the  duties  of  a  neutral  were  determined 
not  by  fixed  international  custom  but  by  treaties  between  individ- 
ual states,  by  which  each  state  sought  to  prevent  third  parties 
from  giving  help  to  the  enen^r  in  the  event  of  a  possible  war. 
Even  in  the  time  of  Grotixis,  the  legal  coneept  of  neutrality  was 
but  vaguely  understood.   In  addition  to  the  words  "friends  or 
allies"  used  by  the  belligerents  to  designate  those  who  were  not 
at  war  with  them,  he  introduced  the  term  "medii  in  bello,  extra 
helium  positi"  —  neutrals  in  war,  v;ho  stood  apart  from  the  con- 
flict.  And  Grotius  shows  himself  dominated  by  the  custom  of  his 
age  when  he  regards  an  impartial  permission  to  both  belligerents 
to  raise  troops  in  neutral  territory  as  not  inconsistent  with  the 
status  of  neutrality.   The  right  to  levy  troops  in  neutral  terri- 
tory under  the  security  of  a  treaty  was  frequently  exercised  in 
the  seventeenth  century,  and  during  the  same  period  belligerents 
frequently  violated  the  sovereignty  of  neutral  states  by  committing 
acts  of  hostility  with  their  territorial  waters.   The  eighteenth 
century  marks  a  decided  growth  in  the  recognition  of  neutral  duties. 


The  territorial  sovereignty  of  neutrals  was  better  respected,  but 
troops  might  still  be  levied  under  treaty,  and  Vattel,  writing 
in  1759,  regards  a  loan  of  money  by  a  neutral  state,  if  made  upon 
a  business  basis,  as  not  inoonsictent  with  neutrality.   Vattel 
hesitates  on  the  point  of  a  neutral  permitting  the  levy  of  troops 
by  both  belligerents  equally,  but  custom  was  gradually  growing 
against  the  legality  of  the  practice.   At  the  same  time,  it  was 
coming  to  be  generally  recognized  that  the  manning  and  equipping 
of  cruisers  in  neutral  ports  by  private  persons  in  the  interest 
of  the  belligerents  was  in  violation  of  the  duties  of  a  neutral 
state.   It  v/as  left  for  the  United  States  to  formulate  into  a 
consistent  system  the  existing  usages  and  to  set  a  new  standard 
of  the  duties  incumbent  upon  the  status  of  neutrality. 

There  can  be  no  question  as  to  the  responsibility  of  the 
state  for  all  positive  acts  committed  by  it  in  its  corporate 
capacity,  but  it  is  not  easy  to  determine  the  precise  extent 
of  the  duty  to  prevent  the  use  of  its  territory  by  the  belliger- 
ents.  However,  since  all  acts  of  commission  or  omission  are 
acts  in  which  the  administrative  organs  of  the  state  are  alone 
concerned,  they  are  not  included  in  the  neutrality  code  of  the 
state. 

To  the  second  class  of  unneutral  acts  belong  acts  of  a 


character  directly  hostile  to  either  of  the  belligerents^ commit- 
ted by  citizens  of  the  state  or  by  persons  within  its  domihions. 
Over  acts  committed  within  its  jurisdiction  the  state  is  supposed 
to  have  control,  and  it  is  consequently  responsible  for  them. 
Here  again,  the  measure  of  responsibility  is  the  territorial 
sovereignty  of  the  state.   Beyond  the  jurisdiction  of  the  state, 
its  citizens  may  commit  whatever  hostile  acts  they  please  against 
the  belligerents  without  the  least  responsibility  in  international 
law  devolving  upon  the  state.   The  remedy  of  the  belligerent  in 
this  case  is  upon  the  individuals  personally  v/ho,  by  their  ov/n  act, 
have  forfeited  the  protection  of  their  state.   All  acts  of  the 
second  class  are  properly  to  be  included  in  a  neutrality  code, 
but  it  is  a  matter  of  no  little  difficulty  to  decide  just  what 
acts  are  of  a  directly  hostile  character.   Indeed,  the  determin- 
ation of  these  acts  has  not  been  made  according  to  any  principle 
but  has  been  worlced  out  synthetically  by  the  practice  of  nations. 
The  decision  of  each  nation  with  respect  to  these  acts  finds  ex- 
pression in  its  neutrality  code,  and  it  is  only  within  the  last 
one  hundred  years  or  less  that  there  has  been  any  general  recog- 
nition of  the  functions  and  scope  of  a  neutrality  code.   An  ex- 
ception to  the  responsibility  of  a  neutral  state  for  acts  committed 
within  its  jurisdiction  is  to  be  found  in  the  general  admission 


that  no  state  can  exercise  so  extensive  and  thorough  an  inquisi- 
torial supervision  as  to  prevent  the  coTmiission  of  carefully  con- 
cealed acts.   A  further  exception  is  that  the  jurisdiction  or- 
dinarily exercised  by  a  nation  over  its  merchant  vessels  (bn  the 
high  seas  does  not  impose  upon  it  the  obligation  of  punishing 
unneutral  acts  committed  thereon. 

To  the  third  class  or  unneutral  acts  belong  certain  acts 
of  the  citizens  of  the  state  which,  vAiile  favoring  one  belliger- 
ent to  the  prejudice  of  the  other,  are  in  fact  undertaken  primar- 
ily as  a  commercial  venture  for  the  purpose  of  gain.   It  is 
clear  that  a  large  part  of  the  commerce  which  would  normally  be 
carried  on  between  a  neutral  state  and  a  belligerent  state,  if 
the  latter  were  at  peace,  is  incompatible  with  the  successful  con- 
duct of  military  operations  by  the  other  belligerent.   Inter- 
national law  recognizes  the  paramoimt  claim  of  a  belligerent  to 
interfere  with  neutral  commerce  where  the  injury  to  the  belliger- 
ent by  such  trade  is  serious  enough  to  more  than  counter-balance 
the  harm  done  to  the  neutral  by  the  restriction  imposed.   Now, 
it  would  evidently  be  a  very  difficult  task  for  the  neutral  state 
to  effectively  restrict  the  commerce  of  its  citizens  along  the 
lines  desired  by  the  belligerent.   As  a  matter  of  fact,  the  neu- 
tral state,  whether  from  a  recognition  of  its  own  inability  to 
meet  the  situation  or  from  unv/illingness  to  impose  an  undue  burden 
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upon  its  citizens,  has  left  it  to  the  belligerent  to  apply 
the  necessary  remedy.   It  thiis  happens  that  a  certain  part 
of  the  trade  of  neutral  citizens  with  the  belligerents,  while 
not  forbidden  by  the  municipal  law  of  their  own  state,  is  sub- 
ject to  the  penalty  of  capture  and  con^Tiscation  by  the  injured 
belligerent.   The  extent  of  the  power  which  the  belligerent 
is  thus  allowed  to  exercise  over  the  citizens  of  a  neutral 
state  has  been  a  traditional  subject  of  controversy  between 
belligerents  and  neutrals.   In  not  a  few  cases,  new  wars  have 
resulted  from  the  arbitrary  conduct  of  the  belligerent  in  unduly 
restricting  the  commerce  of  the  neutral  or  in  confiscating  the 
property  of  neutral  citizens  for  alleged  offenses  not  actually 
committed. 

The  proper  scope  of  municipal  legislation  on  the  part  of  a 
state  in  the  interest  of  the  observance  of  its  duties  as  a 
neutral  should  extend  therefore  to  the  prohibition  of  all  acts 
on  the  part  of  its  citizens  or  of  persons  within  its  jurisdic- 
tion which  are  of  a  character  directly  hostile  to  either  of  the 
belligerents.   This  legislation  is  commonly  known  as  a  "neutral- 
ity act"  and  the  provisions  of  the  act  may  be  called  "neutrality 
laws."   Neutrality  laws  being  purely  domestic  regulations  form 
no  part  of  the  body  of  international  law.   They  are  declarations 
of  international  duty  as  understood  by  the  nation  enacting  them, 
and  in  point  of  comprehensiveness,  they  represent  the  extent  to 
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which  the.  state  considers  it  necessary  to  check  its  citizens 
in  the  manifestation  of  an  unfriendly  attitude  toward  a  belliger- 
ent nation.   In  some  cases,  they  may  go  beyond  the  requirements 
of  the  neutral  obligations  of  the  state  by  restricting  the 
action  of  its  citizens  further  than  international  law  demands; 
but  such  excess  of  legislation  on  the  part  of  the  neutral  state 
does  not  increase  its  obligation  from  the  point  of  view  of  in- 
ternational law,  so  long  as  the  laws  are  enforced  equally  in 
favor  of  both  belligerents.   On  the  other  hand,  the  mtmicipal 
neutrality  code  may  be  narrower  and  less  comprehensive  than  the 
requirements  of  neutral  obligation;  but  this  defect  cannot  re- 
lease the  neutral  from  responsibility  for  acts  of  its  citizens 
committed  in  defiance  of  international  law.   The  vAiole  question 
of  the  relation  of  the  municipal  neutrality  code  of  a  nation  to 
the  obligations  of  the  nation  from  the  standpoint  of  internation- 
al law  was  fully  discussed  in  the  arguments  of  the  United  States 
and  Great  Britain  before  the  Geneva  Tribunal  of  Arbitration  in 
1872,   In  the  statement  of  the  case  of  the  United  States,  the 
follov/ing  position  was  taken: 

"It  must  be  borne  in  mind,  when  considering  the  municipal 
laws  of  Great  Britain,  that,  whether  effective  or  deficient, 
they  are  but  machinery  to  enable  the  Government  to  perform  the 
international  duties  which  they  recognize,  or  7*iich  may  be  in- 
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cumbent  upon  it  from  its  position  in  the  femily  of  nations. 
The  obligation  of  a  neutral  state  to  prevent  the  violation 
of  the  neutrality  of  its  soil  is  independent  of  all  interior 
or  local  law.   The  municipal  lav/  may  and  ought  to  recognize 
that  obligation;  but  it  can  neither  create  nor  destroy  it, 
for  it  is  an  obligation  resiilting  directly  from  International 
Law,  which  forbids  the  use  of  neutral  territory  for  hostile 
purpose.   The  local  law,  indeed,  may  justly  be  regarded  as 
evidence,  a»  far  as  it  goes,  of  the  nation's  estimate  of  its 
international  duties;  but  it  is  not  to  be  taken  as  the  limit 
of  those  obligations  in  the  eye  of  the  law  of  nations."* 

The  neutrality  laws  of  a  state,  being  enacted  to  enforce 
the  observance  of  the  neutral  obligations  of  the  state  by  citi- 
zens and  other  persons  within  its  jurisdiction,  are  penal  in 
character  and  properly  form  part  of  the  criminal  code  of  the 
state  enacting  them.   Inasmuch  as  they  relate  only  to  un- 
authorized acts  by  individuals,  they  are  not,  however  perfect 
in  form,  fully  representative  of  the  obligations  devolving 
upon  the  state.   They  must  be  supplemented,  when  the  occasion 
arises,  by  instructions  to  the  proper  officers  of  the  state, 
pointing  out  the  restrictions  to  be  placed  upon  the  use  by  the 
belligerents  of  the  ports  of  the  neutral  state,  and  the  attitude 

*Papers  Relating  to  the  Treaty  of  Washington,  Vol.1,  p.47. 


-13- 


to  be  assumed  toward  the  public  officers  of  the  belligerent 
in  all  matters  in  which  the  neutral  obligations  of  the  state 
may  be  involved.   These  instructions  are,  however,  of  a  pure- 
ly administrative  character  and  are  not  properly  to  be  included 
in  the  neutral  code  of  the  state. 


GH.1PTER  II. 
TIffi  NF.UTIIALITY  LAWS  OP  THE  UNITED  STATES. 


The  neutrality  Act  passed  by  the  Congress  of  the  United  States 
on  June  5,  1794  marks  an  epoch  in  the  history  of  the  relations  be- 
tween belligerent  and  neutral  nations.   it  was  the  result  of  a 
distinct  policy  adopted  by  the  United  States  in  its  relations  to 
the  states  of  Europe.   V/hen  the  thirteen  colonies  succeeded  in  es- 
tablishing their  independence  they  found  themselves  in  an  unique 
position.   They  stood  forth  as  the  single  independent  state  in 
the  new  world;  and  although  they  were  surrounded  on  all  sides  by 
the  colonies  of  European  states,  they  were  separated  from  the  actual 
centers  of  European  domination  hy   the  formidable  barrier  of  an 
ocean.   It  was  but  natural,  therefore,  that  they  should  adopt  a 
policy  of  detachment  from  the  political  alliances  by  which  the  bal- 
ance of  power  was  being  maintained  in  Europe.   Their  geographical 
position  enabled  them  to  do  so,  and  their  political  principles  put 
them  out  of  sympathy  with  the  system  o^  aggression  on  the  one  hand, 
and  self-defense  on  the  other,  which  kept  Europe  in  the  state  of  an 
armed  camp.   This  policy  of  detachjnent  from  the  political  system  of 
Europe  found  a  strong  advocate  in  President  '.Vashington.   In  his 
farewell  address,  delivered  September  17,  1796,  he  sums  up  the  prin- 
ciples which  guided  him  throughout  his  administration: 

"The  great  rule  of  conduct  for  us,  in  regard  to  foreign 


nations,  is,  in  extending  our  commercial  relations,  to  have 
with  them  as  little  political  connection  as  possible.   So  far 
as  we  have  already  rormed  en{?agements ,  let  thera  be  fulfilled 
with  perfect  trood  faith.   Here  let  us  stop. 

"Europe  has  a  set  of  primary  interests,  which  to  us,  have 
none,  or  a  very  remote  relation.  Hence  she  trust  he  ent^aged 
in  frequent  controversies,  the  causes  of  v/hich  are  essentially 
foreign  to  our  concerns.  Hence,  the ■^ef ore,  it  must  be  unv/ise 
in  us  to  implicate  ourselves,  by  artificial  ties,  in  the  ordin- 
ary vicissitudes  of  her  politics,  or  the  ordinary  combinations 
ajid  collisions  of  her  friendships  or  enmities." 

It  was  the  war  of  1793  between  France  and  the  Allied  Powers 
which  gave  definite  form  to  the  policy  of  the  United  States,  and  led 
to  the  passage  of  the  Neutrality  Act  in  the  following  year.  During 
the  dark  hours  of  the  American  Revolution  the  colonies  had  accepted 
aid  from  France  at  the  price  of  an  alliance  by  which  the  United 
States  guaranteed  to  France  for  all  time  "the  present  possessions 
of  the  Grown  of  France  in  America."   A  Treaty  of  Amity  and  Gommerce 
concluded  at  the  same  time  (February  6,  1778)  bound    the  United 
States  to  admit  into  its  ports  French  ships  with  their  prizes  of 
war,  aind,  at  the  same  time,  to  exclude  from  its  ports  the  ships  of 
v;ar  of  other  nations  when  carrying  prizes  captured  from  Prance.   A 
discrimination  was  also  made  in  the  more  favorable  treatm.ent  to  be 
accorded  to  French  vessels  of  v;ar  in  the  matter  of  asylum  in  the 
ports  of  the  United  States.   How  could  the  United  States  be  faith- 
ful to  its  treaty  obligations  to  France  and  yet  save  itself  from 
being  drawn  into  the  war?   The  position  would  have  been  a  very  deli- 
cate one  had  the  United  States  been  obliged  to  carr;'-  nut  the  guaran- 
tee of  the  French  possessions  in  itoierica.   Fortunately  the  opera- 
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tions  of  the  war  centered  in  Europe  rather  than  on  the  American  con- 
tinent, and  France  did  not  demand  the  fulfillment  of  the  territorial 
^arantee.    In  other  resoects,  however,  it  was  soon  evident  that 
Pranoe  expected  not  only  the  sympathy  of  the  United  States  but  a 
certain  ar.ount  of  actual  assistance  and  support  of  a  not  directly 
hostile  character,  which  was  qu.ite  in  conformity  with  the  loose 
ideas  of  neutrality  at  that  time  entertained  in  Europe.   Jiide:ing 
from  the  enthusiasm  with  v;hich  the  news  of  the  French  Revolution  had 
been  received  in  America,  France  ris^ht  well  have  had  reason  to  expect 
substantial  help  from  the  United  States.   The  celebration  in  New 
York  on  Deceniher  27,  1792,  the  "Civic  Feast"  in  Boston  on  January  27, 
1793,  the  liberty-caps  displayed  on  private  houses,  the  cockades  worn 
on  hats,  the  widespread  adoption  of  the  title  of  "Citizen"  instead  of 
Y.r,   or  Sir,  made  it  seem  as  if  the  cause  of  the  French  Republic  had 
been  adopted  without  reserve  by  its  sister  republic  across  the  ocean.* 
oTien  the  news  reached  Hew  York,  in  the  soring  of  1793,  that  the  King 
of  France  had  been  beheaded  and  that  the  nev/  republic  was  at  war  not 
only  v/lth  Austria  and  Prussia,  but  with  England  and  Spain  as  v/ell, 
the  question  of  helping  France  began  to  assume  a  more  serious  aspect. 
A  war  with  England  and  Spain  would  mean  for  the  United  States  the 
destruction  of  trade,  a  heavy  public  debt,  and  danger  to  the  coimtry 
both  on  the  west  and  south.   .V.en  who  had  accused  the  Government  of 
lukewarmness  in  its  sympathy  for  the  revolution  in  France  now  began 
to  count  the  cost,  and  it  needed  onljr  the  report  of  the  wholesale 
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massacre  in  Paris  to  persuade  them  that  they  were  justified  in  aban- 
doning any  idea  of  taking:  sides  in  the  war.   There  still  remained, 
hovrever,  a  large  party  of  Republicans  in  Philadelphia  and  throughout 
Pennsylvania  wjhc   were  stron^^ly  in  favor  of  e:iving  active  assistance 
to  France.   Throughout  the  summer  of  1793  the  question  of  neutrality 
became  the  line  of  party  division  between  the  Republicans  and  the 
Federalists,  imtil  it  v/as  difficult  to  say  whether  the  sympathy  ex- 
hibited by  the  former  for  France  was  in  all  cases  real  and  not  in 
large  part  a  sentiment  played  upon  by  party  leaders  for  the  salce  of 
discrediting  the  Federalists  who  v/ere  represented  as  friends  of  mon- 
archy and  despotism. 

On  April  22,  1793,  acting  on  the  advice  of  his  Cabinet,  V/ashing- 
ton  issued  a  Proclamation  of  neutrality,  the  text  of  v/hich  reads  as 
follows: 

'^','hereas  it  appears  that  a  state  of  v/ar  exists  between 
Austria,  Prussia,  Sardinia,  Great  Britain,  and  the  United 
Netherlands,  of  the  one  part,  and  France  on  the  other,  and 
the  duty  and  interest  of  the  United  States  require,  that  they 
should  with  sincerity  and  good  faith  adopt  and  pursue  a  conduct 
friendly  and  impartial  tovard  the  belligerent  pov/ers: 

"I  have  therefore  thoup:ht  fit  by  these  presents  to  declare 
the  disposition  of  the  United  States  to  observe  the  conduct  afore- 
said towards  those  pov/ers  respectively;  and  to  exhort  and  v/am 
the  citizens  of  the  United  States  carefully  to  avoid  all  acts  and 
proceedings  v/hatsoever,  which  may  in  any  manner  tend  to  contra- 
vene such  disposition. 

"And  I  do  hereby  also  make  known  that  whosoever  of  the  citi- 
zens of  the  United  States  shall  render  himself  liable  to  punish- 
ment or  forfeiture  under  the  lav/  of  nations,  by  committing,  aiding 
or  abetting  hostilities  against  any  of  the  said  powers,  or  by 
carrying  to  any  of  them  those  articles,  which  are  deemed  contra- 
band by  the  modem  usage  of  nations,  will  not  receive  the  protec- 


tion  of  the  United  States,  against  such  punishment  or  for- 
feiture: and  further,  that  I  have  given  instructions  tc 
those  officers,  to  whom  it  belongs,  to  cause  prosecutions 
to  be  instituted  against  all  persons,  who  shall,  v/ithin  the 
cognisance  of  the  courts  of  the  United  States,  violate  the 
Law  of  nations,  with  respect  to  the  powers  at  war,  or  any 
of  them."* 

Neutrality  edicts  of  this  character  had  been  frequently  issued 
since  the  beginning:  of  the  century,  many  of  them  setting  forth  more 
specifically  certain  acts,  such  as  the  armjnf^^  of  privateers,  pro- 
hibited to  the  subjects  of  the  states  issuing  the  edict. 

On  May  15,  Jefferson,  as  Secretary  of  State,  wrote  to  the  French 
Minister,  l:.  Temant,  to  the  effect  that  he  had  received  a  memorial 
from  the  British  Kinister,  in  -.vhich  the  latter  "complains  that  the 
consul  of  P'-ance  at  Charleston  had  condemned  as  legal  prize,  a 
British  vessel  captured  by  a  French  frigate,  observing  that  this 
judicial  act  is  not  warranted  by  the  usage  of  nations  nor  by  the 
stipulations  existing  between  the  United  States  and  France."   As- 
suming the  truth  of  the  fact,  Jefferson  calls  upon  the  French  Min- 
ister to  "interpose  efficaciously  to  prevent  a  repetition  of  the 
error"  by  the  same  or  any  other  French  consul.   Jefferson  next 
calls  the  attention  of  the  Minister  to  the  report  that  a  French 
privateer  fitted  out  at  Charleston  had  captured  a  British  vessel 
and  brought  it  into  the  port  of  Philadelphia,  with  the  observation 
that  without  further  evidence  he  would  not  impute  to  the  public 
authority  of  France  so  serious  an  act  as  the  arming  of  men  and  ves- 
sels within  United  States  territory.   Jefferson  then  informs  the 
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Minister  that  the  capture  of  the  British  ship  CJrange  by  a  French 
frigate  within  the  Delav/are  was  an  unlawful  act,  havins^  been  cornmitted 
within  the  jurisdiction  of  the  United  States,  and  that  consequently 
the  United  States  calls  upon  the  ?rench  loveimment  to  release  the 
crew  and  to  restore  the  vessel  and  its  cargo  to  their  former  owners.* 

Shortly  after  this  letter  I.'.  Genet  succeeded  I.i.  Ternant  as  Min- 
ister of  France.   Previously  to  his  arrival  in  Philadelphia  M.  Genet, 
on  landing  at  Charleston,  South  Carolina,  had  distributed  commissions 
for  the  fitting:  out  of  French  privateers  in  that  port.   On  LTay  27th 
he  v/rote  to  Jefferson,  answering?  the  latter 's  letter  of  ¥.a-y  15th  to 
la.  Ternant.   In  this  letter,  M.  Genet  defends  the  act  of  the  French 
consul  in  setting  up  a  prize  court,  on  the  ground  that  the  power  was 
conferred  by  the  Treaty  of  Commerce  of  1778,  which  provided  that  the 
officers  of  the  port  should  not  "make  examination  of  the  lavrfulness" 
of  prizes  brought  by  French  ships  of  var  into  American  ports.   The 
conclusiveness  of  il.  Genetl&argiiment  is  not  very  evident.   The  United 
Jtates  might  without  derogation  of  its  sovereignty  allov/  the  validity 
of  French  prizes  to  pass  unquestioned,  but  it  could  not  permit  a 
French  consul  to  exercise  judicial  authority  in  one  of  its  ports. 
M.  Genet  likewise  admits  that  several  vessels  had  been  armed  and  com- 
missioned at  Charleston,  but  defends  the  acceptance  of  the  commissions 
on  the  ground  that  the  commanders  of  the  vessels,  whether  Frenchmen 
or  American,  "iaaew  only  the  treaties  and  laws  of  the  United  States, 
no  article  of  which  i;'.poses  on  them  the  painful  injunction  of  abandor- 
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ing  us  in  the  midst  of  the  dangers  which  surround  us,"   Similarly, 
he  defends  the  arminp-  of  vessels  on  the  ground  that  "liberty  con- 
sisted in  doing  v/hat  the  lav;s  did  not  prohibit,"  and  that  there 
was  no  law  forbidding  such  measures.   M.  Genet's  methods  of 
reasoning,  like  his  political  tendencies,  were  decidedly  revolution- 
ary. 

Jefferson  replied  t"'  his  letter  on  June  5th.   He  inf^orped 
Genet  that  the  President  had  decided,  after  mature  consideration 
"that  the  arming  and  equipping  vessels  in  the  ports  of  the  United 
States,  to  cruise  against  nations  with  whom  v;e  are  at  peace,  v/as 
incompatible  with  the  territorial  sovereignty  of  the  United  States; 
that  it  made  them  instrumental  to  the  annoyance  of  those  nations, 
and  thereby  tended  to  compromit  t/ieir  peace;  and  that  he  thought 
it  necessary,  as  an  evidence  of  good  faith  to  them,  as  well  as  a 
proper  reparation  to  the  sovereignty  of  the  country,  that  the  armed 
vessels  of  this  description  should  depart  from  the  ports  of  the 
United  States."   Continuing  the  same  line  of  arf^i-ument  Je'^ferson 
set  forth  in  clear  and  simple  terms  the  principles  of  neutrality 
as  understood  by  the  President:   "After  fully  weighing  aga-sn,  how- 
ever, all  the  principles  and  circumstances  of  the  case,  the  result 
appears  still  to  be,  that  It  is  the  right  cf  every  nation  to  pro- 
hibit acts  of  sovereignty  from  being  exercised  by  any  other  within 
its  limits,  and  the  duty  of  a  neutral  nation  to  prohibit  such  as 


would  injure  one  of*  the  v.'arring  °owers ;   that  the  rrrajiting  military 
con-missions,  v/ithin  the  United  States,  by  any  other  authority  than 
their  own,  is  an  infringement  on  their  sovereif^ty,  and  particularly 
so  when  granted  to  their  ovm  citizens,  to  lead  them  to  commit  acts 
contrary  to  the  duties  they  owe  their  ov.-n  coimtry;   that  the  depart- 
ure of  vessels,  thus  illegally  equipped,  from  the  ports  of  the  United 
States,  will  be  but  an  acknov/ledgment  of  respect,  analagous  to  the 
breach  of  it,  while  it  is  necessary  on  their  part, as  an  evidence  of 
their  faithful  neutrality.   On  these  considerations,  sir,  the  Presi- 
dent thinlcs  that  the  United  States  owe  it  to  themselves  and  to  the 
nations  in  their  friendship  to  expect  this  act  of  reparation  on  the 
part  of  vessels,  marked  in  their  very  equipment  with  offence  to 
the  laws  of  the  land,  of  v/hich  the  law  of  nations  makes  an  integral 
part." 

Genet's  reply,  written  in  a  decidely  caustic  tone,  took  up  the 
question  of  sovereignty  and  disposed  of  it  by  a  series  of  generalize^ 
tions  in  v;hich  the  "rights  of  man"  assumed  a  more  important  place 
than  the  lav/  of  nations.   He  admitted,  however,  the  illegality  of 
the  capture  of  the  Grange  within  the  Delavra.re,  and  promptly  effected 
its  restoration.   On  June  1st,  Genet  complained  of  the  arrest  of 
Gideon  Henfield,  an  American  citizen  servinc:  on  board  the  "Citizen 
Genet",  the  French  privateer  referred  to  in  Jefferson's  letter  of 
Hay  15th,  and  requested  his  "irrmediate  releasement."   Jefferson 


replied  that  Henfield  would  be  tried  in  due  course  for  the  offence 
with  which  he  was  charged,  and  he  enclosed  an  opinion  of  Attorney- 
General  Randolph  to  the  effect  that  Henfield  was  indictable  at 
common  law  for  disturbing  the  peace  of  the  United  States  and  pun- 
ishable for  having  violated  the  treaties  of  peace  betv/een  the 
United  3tates  and  the  powers  at  war  with  France.   It  will  be 
pointed  out  later  that  the  difficulties  experienced  by  the  aovern- 
ment  in  the  prosecution  of  Henfield  were  an  important  factor  in 
the  passage  of  the  subsequent  Neutrality  Act. 

On  June  7th  the  sale  of  the  prizes  captured  by  the  French 
privateer  v;as  interfered  v/ith  by  a  deputy-mar  shall  of  the  Court  of 
Admiralty  of  the  District  of  Pennsylvania.   On  June  8th  a  French 
vessel  called  "The  Republican",  which  had  been  armed  for  v/ar  in  the 
port  of  Hew  York,  was  detained  by  order  of  Governor  Clinton,  acting 
under  instructions  from  the  President.   On  June  21st,  the  French 
consul  at  New  York  entered  a  vip:orous  protest  against  the  assumption 
by  the  District  Court  of  New  York  of  jurisdiction  over  a  French  prize, 
the  decision  of  v/hich  was  pending  in  the  French  consular  court.   A 
letter  of  Genet  of  June  22nd  shov;s  that  he  was  determined  not  to  ac- 
cept the  decisions  of  Jefferson.   Jefferson  had  written  on  June  17th 
in  the  following  terms:   "None  of  the  engagements  in  our  treaties 
stipulate  this  permission  (to  arm  and  equip  vessels).   The  Seven- 
teenth Article  of  that  of  Commerce,  permits  the  armed  vessels  of 
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either  party  to  enter  the  ports  of  the  other  and  to  depart  with 
their  pri.zes  freely:  but  the  entry  of  an  armed  vessel  into  a 
port  is  one  act;   the  equipping;  of  a  vessel  in  that  port,  arming 
her,  manning  her,  is  a  different  one,  and  not  engaged  by  any 
article  of  the  treaty."   Genet  retorted  hotly:   "You  oppose  to 
my  complaints,  to  my  just  recla/nations ,  upon  the  footing  of  right, 
the  private  or  public  opinions  of  the  President  of  the  United 
States;  ami  this  aegis  not  appearing  to  you  sufficient,  you  bring 
forv/ard  aphorisms  of  Vattel,  to  justify  or  excuse  infractions  com- 
mitted on  positive  treaties."* 

In  spite  of  the  determined  stand  thus  taken  by  the  Government, 
privateers  continued  to  be  fitted  out  in  American  ports.   Governor 
iloultrie  was  secretly  in  sympathy  with  "'ranee  and  took  little  trouble 
to  execute  the  orders  of  the  President.   Jefferson,  relying  upon  a 
very  doubtful  promise  from  Genet,  allowed  the  Petit  Democrat  an  op- 
portunity to  slip  out  from  the  port  of  Philadelphia.   Jefferson  had 
indeed  very  little  sympathy  with  the  present  measures,  and  did  not 
consider  that  the  Presicient  could  constitutionally  issue  a  procla- 
mation of  neutrality.   r.Iore  effective  measures  were  necessary,  and 
on  August  4th,  Hamilton,  as  Secretary  of  the  Treasury,  issued  a  series 
of  instructions  to  the  collectors  of  customs  at  the  chief  ports  of  the 
United  States.   The  instructions  called  upon  the  collectors  to  be 
vigilant  in  detecting  ajiy  acts  in  violation  of  the  laws  of  neutrality, 

*Por  this  corresoondence,  see  /on.  State  Papers,  Vol.1,  pp. 149-156. 
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and  tc  give  immediate  notice  of  such  attempts  to  the  nroper  author- 
ities.  In  order  to  g:uide  the  collectors  in  this  duty,  a  schedule 
of  rules  which  had  "been  adopted  by  the  President  was  transmitted  to 
them.   These  rules  were  declared  to  be  "deductions  from  the  laws 
of  neutrality,  established  and  received  among  nations."   The  fol- 
lowing acts  were  declared  unlawful:  the  arming  and  equipping  of 
vessels  in  the  ports  of  the  United  States,  by  any  of  the  belligerent 
parties,  for  military  service;  equipments  of  every  kind  of  privateers 
of  the  Powers  at  v/ar  with  ?rance;  equipments  of  the  vessels  of  any 
of  the  belligerent  Powers,  vAiich  are  of  a  nature  solely  adapted  to 
war,  with  a  qualified  exception  in  favor  of  French  vessels  in  con- 
formity with  Art.  XIX  of  the  Treaty  of  1778.   The  following  acts 
are  declared  lavrful :  equipments  of  merchant  vessels  by  either  of 
the  belligerent  parties  for  the  accommodation  of  them  as  such;  equip- 
ments of  the  public  vessels  of  war  of  any  of  the  belligerents,  when 
such  equipments  are  in  themselves  doubtful  as  being  apnlicable  either 
to  commerce  or  war,  except  when  the  foreign  vessel  is  bringing  into 
port  a  jjrize  captured  from  France,  in  accordance  vdth  Art.  XVII  of 
the  Treaty;   similar  equipments  of  vessels  fitted  for  merchandise 
and  war;  enlistments,  by  vessels  of  either  of  the  parties,  of  citi- 
zens of  their  own  nationality,  except  where  such  vessels  have  been 
fitted  out  in  United  States  ports  contrary  to  the  above  rules,  and 
except  privateers  of  Powers  at  war  with  Prance  or  vessels  carrying 
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prizes  captured  from  Prance.* 

It  is  to  be  noted  that  the  above  instructions  distinctly  oro- 
hibit  anif   interference  with  corimerce  in  contraband,  which  is  free 
both  to  the  parties  at  war  and  to  citizens  of  the  United  States. 
In  the  case  of  the  latter,  hov/ever,  the  Government  v;itbdrav/s  its 
protection  from  them  and  abandons  thoc  to  the  penalties  of  capture 
and  confiscation  authorized  by  the  laws  of  war.   Moreover,  the 
instructions  make  no  mention  of  the  distribution  of  commissions 
authorizing  persons  in  the  name  of  Prance  to  fit  out  privateers, 
since  that  act  was  regarded  by  the  Government  not  merely  as  a  viola- 
tion of  the  law  of  nations  in  regard  to  neutrality,  but  as  an  infringe- 
ment of  the  sovereif^ty  of  the  United  States  to  which,  apart  from  con- 
siderations of  neutrality,  the  United  States  would  not  submit.   The 
instructions  issued  by  Plamilton  had  the  desired  effect,  and  there  is 
no  evidence  that  after  August  7,  1793  any  privateers  were  fitted  out 
in  the  ports  of  the  United  States. 

It  is  evident,  however,  that  legislation  on  the  part  of  Gonf^ress 
war,  necessary  to  complete  and  strengthen  the  measures  taken  by  the  ad- 
ministration.  In  July,  1793,  Gideon  Henfield  was  indicted  at  common 
law  for  enlisting  in  the  Prench  privateer.  Citizen  Genet,  in  violation 
of  the  treaties  of  the  United  States.   The  jurisdiction  of  the  federal 
courts  in  criminal  cases  had  not  yet  been  asserted,  but  the  administra- 
tion urged  the  trial  of  the  case.   Tne   judges  ruled  that  the  act  of 

For  the  text  of  the  instructions,  see  Appendix,  p. 
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v/hich  Kenfield  was  accused  was  a  crime,  and  they  charged  the  jury 
to  that  effect.   3ut  popular  nentirnent  in  favor  of  7ranGe  was 
running  high  at  that  time,  and  the  jury  promptly  returned  a  ver- 
dict of  acouittal.   In  addition  to  this  failure  on  the  part  of 
the  Government  to  punish  the  enlistment  of  individual  citizens  in 
the  service  of  France,  throurrhout  the  summer  of  1793  rumors  were 
constantly  being  received  that  armies  were  being  organized  in  the 
South  and  7/est  by  the  agents  of  Genet.   One  arm.y  was  preparing, 
it  was  said,  to  lay  siege  to  New  Orleans,  then  in  the  -oossession 
of  Spain,  while  another  was  planning  to  march  across  rjeorgia  and 
invade  the  '^loridas.   Governor  Shelby  of  Kentucky  refused  to 
prosecute  the  alleged  offenders,  and  renlied  to  Jefferson  that 
all  citizens  had  a  right  to  leave  the  state,  and  that  there  was 
nothing  to  prevent  them  from  taking  arms  and  ammunition  with  them. 
On  December  3,  1793,  President  V/ashington,  in  his  annual  address 
at  the  opening  of  Congress,  reviewed  the  policy  which  the  Govern- 
ment had  attempted  to  follow  and  called  upon  Congress  to  enact  ap- 
propriate legislation: 

"As  soon  as  the  war  in  Europe  had  embraced  those  Powers 
with  vihom  the  United  States  have  the  most  extensive  relations, 
there  was  reason  to  apprehend  that  our  intercourse  with  them 
might  be  interrupted,  and  our  disposition  for  peace  drawn 
into  question  by  the  suspicions  too  often  entertained  by 
belligerent  nations.   It  seemed,  therefore,  to  be  my  duty 
to  admonish  our  citizens  of  the  consequences  of  a  contraband 
trade,  and  of  hostile  acts  to  any  of  the  parties;  and  to  obtain, 
by  a  declaration  of  the  existing  legal  state  of  things,  an  easier 
admission  of  our  right  to  the  immunities  belonging  to  our  situa- 
tion.  Under  these  impressions,  the  proclamation  which  will  be 
laid  before  you  was  issued. 
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In  this  posture  of  affairs,  both  new  and  delicate,  I 
resolved  to  adopt  general  rules,  which  should  conform  to 
the  treaties,  and  assert  the  privileges  of  the  United 
States.   These  were  reduced  into  a  system,  which  will  bel 
communicated  to  you.   Althou^  I  have  not  thought  myself 
at  liberty  to  forbid  the  sale  of  the  prizes,  permitted  by 
our  treaty  of  commerce  with  France  to  be  brought  into  our 
ports,  I  have  not  refused  to  cause  them  to  be  restored 
when  they  v;ere  taken  within  the  protection  of  our  territory, 
or  by  vessels  commissioned  or  equipped  in  a  warlike  form 
within  the  limits  of  the  United  States. 

It  rests  with  the  wisdom  of  Congress  to  correct,  im- 
prove, or  enforce,  this  plan  of  procedure;  and  it  v/ill 
orobably  be  found  expedient  to  extend  the  legal  code  and 
the  jurisdiction  of  the  courts  of  the  United  States  to 
many  cases  which,  though  dependent  on  principles  already 
recognized,  demand  some  further  nrovision. 

\^ere  individuals  shall,  within  the  United  States, 
array  themselves  in  hostility  against  any  of  the  Powers 
at  war;  or  enter  upon  military  expeditions  or  enterprises 
within  the  jurisdiction  of  the  United  States;  or  usurp 
and  exercise  judicial  authority  within  the  United  States; 
or  where  the  penalties  on  violations  of  the  lav/  of  nations 
may  have  been  indistinctly  marked,  or  are  inadequate;  these 
offences  cannot  receive  too  early  and  close  an  attention, 
and  require  prompt  and  decisive  remedies. 

'iTdiat soever  those  remedies  may  be,  they  will  be  well 
administered  by  the  judiciary,  who  possess  a  long  established 
course  of  investigation,  effectual  process,  and  officers  in 
the  habit  of  executing  it. 

In  like  manner,  as  several  of  the  courts  have  doubted, 
under  particular  circumstances,  their  power  to  liberate  the 
vessels  of  a  nation  at  peace,  and  even  of  a  citizen  of  the 
United  States,  although  seized  under  a  false  color  of  being 
hostile  property,  and  have  denied  their  power  to  liberate 
certain  captures  v/ithin  the  protection  of  our  territory, 
it  would  seem  proper  to  regulate  their  jurisdiction  in 
these  points;  but  if  the  Executive  is  to  be  the  resort 
in  either  of  the  two  last  mentioned  cases,  it  is  hoped 
that  he  will  be  authorized  by  law  to  have  facts  ascertain- 
ed by  the  courts,  when,  for  his  ovm  information,  he  shall 
request  it." 
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On  March  24,  1794,  Washington  issued  a  second  proclamation 
of  neutrality  directed  sigainst  the  military  expeditions  which 
were  being  formed  in  Kentucky.*   The  warning  contained  in  the 
proclamation  is  more  specific  than  that  in  the  proclamation  of 
the  preceding  year.   Instead  of  the  general  statement  in  the 
earlier  document  that  prosecutions  would  be  instituted  against 
all  persons  who  should  violate  the  law  of  nations,  the  Presi- 
dent mentions  the  different  acts  of  either  enlisting  others 
or  enrolling  oneself  in  such  expeditions. 

The  desired  legislation  was  not  furnished  until  June  5th 
of  the  following  year.   It  embodies  the  instructions  issued  by 
Hamilton  and  supplements  them  in  accordance  with  the  recommenda^ 
tions  contained  in  the  President's  message.   The  provisions 
of  the  Act  are  as  follows:* 

Section  1  prohibits  the  acceptsmce  by  citizens  of  the  United 
States  within  the  territory  or  jurisdiction  of  the  United  States 
of  commissions  to  serve  a  foreign  prince  or  state. 

Section  2  prohibits  all  persons  within  the  territory  or 
jurisdiction  of  the  United  States  from  enlisting  or  hiring  other 
persons  to  enlist  in  the  service  of  any  foreign  prince  or  state. 

*Por  the  text  of  the  proclamation,  see  appendix  p. 

*  The  text  of  the  Act  is  given  in  full  in  the  apoendix,  p. 


16 


An  exception  is  made  of  citizens  of  a  foreign  state  who  are 
transiently  within  the  United  States,  and  a  further  exception 
exempting  from  punishment  under  the  statute  such  persons  as 
within  thirty  days  after  enlistment  discover  upon  oath  the 
person  by  whom  they  were  enlisted. 

Section  3  prohibits  the  fitting  out  and  arming  of  vessels 
within  the  ports  of  the  United  States  with  intent  that  such 
vessels  shall  be  used  in  the  service  of  a  foreign  prince  or 
state  in  a  war  against  a  prince  or  state  with  whom  the  United 
States  are  at  peace;  also  the  issuance  or  delivery  of  a  com- 
mission to  such  vessel  for  the  aforesaid  purpose. 

Section  4  prohibits  all  persons  from  increasing  or  augment- 
ing within  the  territory  or  jurisdiction  of  the  United  States 
the  force  of  any  ship  of  war  in  the  service  of  a  foreign  nrince 
or  state. 

Section  5  prohibits  ail  persons  from  setting  on  foot  directly 
or  indirectly  within  the  territory  or  jurisdiction  of  the  United 
States  any  military  expedition  or  enterprise  to  be  carried  on 
against  the  territory  of  a  foreign  -Drince  or  state  with  v/hom  the 
United  States  are  at  peace. 

Section  6  confers  jurisdiction  upon  the  district  courts  to 
hear  complaints  in  cases  of  captures  made  within  the  territorial 
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waters  of  the  United  States. 

Section  7  empowers  the  President  of  the  United  States  in  all 
cases  in  which  the  foregoing  provisions  shall  be  violated  to  employ 
such  part  of  the  land  or  naval  forces  of  the  United  States  as  shall 
be  Judged  necessary  to  enforce  the  provisions  in  question. 

Section  8  confers  similar  powers  upon  the  President  to  compel 
the  departure  from  the  United  States  of  any  foreign  vessel  which 
by  the  law  of  nations  or  the  treaties  of  the  United  States  ought 
not  to  remain  within  the  United  States. 

Section  9  provides  that  the  Act  shall  not  be  so  construed  as 
to  prevent  the  prosecution  of  treason  and  piracy  as  defined  by 
treaty  or  by  law  of  the  United  States. 

Section  10  provides  that  the  Act  shall  be  in  force  during 
the  term  of  two  years  and  from  thence  to  the  end  of  the  nert 
session  of  Congress. 

The  Act  was  entitled  "An  Act  in  addition  to  the  Act  for  the 
punishment  of  certain  crimes  against  the  United  States."   It  was 
continued  in  force  for  a  period  corresponding  to  its  original 
duration  by  the  Act  of  March  2,  1797,  and  was  made  permanent  by 
the  Act  of  Anril  24,  1600. 

The  scope  of  the  Act  is  not  only  more  comprehensive  than 
any  of  the  previous  temporary  neutrality  edicts  issued  by  the 
nations  of  Europe  earlier  in  the  century  but  it  goes  considerably 


18 


beyond  what  was  considered  the  duty  of  a  neutral  nation.   It  is 
the  first  attempt  in  international  history  on  the  part  of  a  neutral 
nation  to  pronounce  definitely  th-.t  certain  acts  would  be  consider- 
ed by  it  a  violation  of  neutrality  and  to  incoirporate  those  acts 
into  its  criminal  code  and  enforce  their  observance  in  favor  of  any 
friendly  prince  or  state  without  distinction.   An  eminent  writer 
on  international  law,  the  late  Mr.  W.E.Hall,  has  paid  the  follow- 
ing tribute  to  the  statesmanship  of  Washington  and  his  advisers: 

"The  policy  of  the  United  States  in  1793  consistutes  an  epoch 
in  the  development  of  the  usages  of  neutrality.   There  can  be  no 
doubt  that  it  was  intended  and  believed  to  give  effect  to  the  obli- 
gations then  incumbent  upon  neutrals.   But  it  represented  by  far 
the  most  advanced  existing  opinions  as  to  what  those  obligations 
were;  and  in  some  points  it  even  went  further  than  authoritative 
international  custom  has  up  to  the  present  time  advanced.   In  the 
main  however  it  is  identical  with  the  standard  of  conduct  which  is 
now  adopted  by  the  community  of  nations." 

The  first  conviction  under  the  Neutrality  Act  was  that  of 
Etienne  Guinet  who  was  indicted  under  Section  3  of  the  Act  "for 
being  knowingly  concerned  in  furnishing,  fitting  out  and  arming 
"Les  Jumeaux"  in  the  port  and  river  Delaware  with  intent  that  she 
should  be  employed  in  the  service  of  the  French  ftepublic,  to  cruise, 
or  commit  hostilities,  upon  the  subjects  of  Great  Britain,  with 
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whom  the  United  States  are  at  peace."   The  facts  of  the  case  are 
as  follows:   the  vessel  entered  the  port  of  Philadelphia  and 
registered  at  the  custom  house  as  a  merchant-man.   The  owners 
then  employed  a  carpenter  who  opened  up  new  port-holes  and  made 
other  preparations  for  an  increase  of  armament.   The  suspicions 
of  the  government  being  aroused,  the  Secretary  of  War  ordered 
that  all  the  recent  equipments  of  a  war-like  nature  should  be 
dismantled.   The  vessel  then  cleared  from  the  port  but  when 
about  sixty  miles  below  Philadelphia,  she  stopped  and  took  on 
board  cannon,  ammunition  and  a  number  of  men.   7,lien  a  further 
effort  T/as  made  to  obtain  more  guns  from  Philadelphia,  the 
authorities  were  informed  and  a  cutter  was  sent  to  arrest  the 
vessel  which,  hov/ever,  escaped.   The  trial  of  Guinet  was  held 
in  the  Circuit  Court  for  the  District  of  Pennsylvania.   In  his 
charge  to  the  jury.  Justice  Patterson  said:   "Converting  a  ship 
from  her  original  destination  v/ith  an  intent  to  commit  hostilities, 
or,  in  other  words,  converting  a  merchant-ship  into  a  vessel  of  war 
must  be  deemed  an  original  outfit;   for  the  act  would  otherwise 
become  nugatory  and  inacti/e.   It  is  the  conversion  from  the  peace- 
able use  to  the  war-like  purpose  that  constitutes  the  offence." 
The  jury  recommended  a  verdict  of  guilty  and  Guinet  was  sentenced 
to  imprisonment  for  one  year  and  a  fine  of  .;^00.* 

In  several  cases,  the  district  courts  restored  prizes  to 


*United  States  vs.  Guinet,  2   Dallas  321. 
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their  owners  where  it  was  proved  that  the  captor  had  illegally 
augmented  its  force  in  the  ports  of  the  United  States.*   The 
case  of  the  "Cassius"  deserves  special  mention  'because  of  the 
discussion  to  which  it  was  subjected  in  connection  with  the 
fitting  our,  of  Confederate  ships  in  English  ports  during  the 
Civil  7/ar  in  the  United  States.   This  vessel  was  at  first  named 
"Les  Jumeaux"  and  the  history  of  its  acts  in  the  port  of  Phila- 
delphia has  heen  described  above  in  the  trial  of  Etienne  Guinet. 
After  escaping  from  the  Delaware,  the  vessel  proceeded  to  San 
Domingo  and  was  there  sold  by  her  ovmers  to  the  French  Government. 
Her  armament  was  completed  and  she  was  regularly  commissioned  as 
a  ship  of  war  under  the  name  of  "Le  Cassius".   Some  months  later, 
she  captured  the  brig  "7/illiam  Lindsay"  and  took  it  into  a  French 
port  where  it  was  regularly  condemned  as  a  prize  of  war.   In 
August,  1795,  she  came  to  Philadelphia  and  upon  her  arrival  at  that 
port  was  libelled  by  the  ovmers  of  the  captured  brig.   The  District 
Court  of  Pennsylvania  issued  a  process  of  attachment  against  the 
"Cassius".   Thereupon,  a  motion  for  a  prohibition  upon  the  District 
Court  was  filed  in  the  Supreme  Court  of  the  United  States.   The 
question  before  the  court  was  not  whether  the  vessel  had  been  il- 
legally fitted  out  in  the  ports  of  the  United  States  in  violation 
of  the  Neutrality  Act  but  whether  the  decision  of  a  foreign  prize 

*See  The  ilancy  (Bee  76);  and.   The  Betsy  Cathcart  (Bee  292). 
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court  could,  at  the  instance  of  the  owners  of  the  captured  vessel, 
be  reviewed  iu  the  courts  of  the  United  States,  and  whether  in  such 
cases  the  public  vessels  of  v/ar  of  a  belligerent  are  amenable  to 
suit  before  the  tribunals  of  a  neutral  pov/er.   The  Supreme  Court 
decided  both  points  in  the  negative  and  the  prohibition  was  accords 
ingly  issued.   The  vessel  was,  hov/ever,  immediately  held  to  answer 
for  an  information  which  had  been  filed  against  it  in  the  Circuit 
CoiH*t  of  the  United  States  on  the  ground  that  it  had  been  illegally 
armed  within  the  jurisdiction  of  the  United  States  and  was  there- 
fore subject  to  forfeiture.   The  government  refused  to  take  the 
case  from  the  judiciary  and  the  proceedings  dragged  on  lintil  the 
following  April  when  an  effort  was  made  to  obtain  evidence  from 
the  French  Minister  of  the  bona  fide  transfer  of  the  vessel  to 
the  French  Government.   In  October,  1796,  the  Circuit  Court  dis- 
missed the  proceedings  upon  the  technical  ground  that  jurisdiction 
properly  belonged  to  the  District  Court.   The  French  Minister  re- 
fused to  acknowledge  property  in  the  vessel  with  the  intention  of 
holding  the  United  States  Government  responsible  for  the  loss. 
Just  what  answer  the  court  would  have  given  to  the  question  whether 
the  subsecuent  transfer  of  the  vessel  to  the  French  Government  should 
exempt  it  from  confiscation  because  of  illegal  acts  committed  before 
the  transfer,  it  is  difficult  to  say.   The  action  of  the  govemnient 
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in  refusing  to  interfere  to  take  the  vessel  from  the  custody  of 
the  judiciary  v/ould  seem  to  indicate  that  it  favored  holding  the 
vessel  responsible;   and  this  attitude  is  supported  by  Mr.  Picker- 
ing, Secretary  of  State,  in  a  letter  of  October  1st,  1795  to  the 
French  canister  on  the  ground  that  otherwise  "the  design  of  the 
lav/,  the  prevention  of  illegally  fitting  out  privateers,  v/ould  be 
generally  defeated:   transfers  would  be  promptly  made  on  purpose 
to  evade  the  law."   It  may  be  suggested  that  as  forfeiture  of 
the  vessel  immediately  operated  upon  the  conviction  of  the  person 
concerned  in  the  unlawful  act  of  arming  it,  the  principle  could  be 
advanced  that  no  subsequent  transfer  could  be  valid  under  the  cir- 
cumstances. 

On  May  16,  1797,  shortly  after  his  accession  to  the  Presidency, 
John  Adams  delivered  an  address  to  Congress  in  v;hich  he  called  at- 
tention to  the  fact  that  under  the  guise  of  armed  merchantmen  priva- 
teers were  being  fitted  out  in  the  ports  of  the  United  States.   "It 
remains",  he  said,  "for  Congress  to  prescribe  such  regulations  as  will 
enable  our  seafaring  citizens  to  defend  themselves  against  violations 
of  the  law  of  nations  (in  the  form  of  piracy),  and  at  the  same  time  re- 
strain them  from  committing  acts  of  hostility  against  the  Powers  at 
war."   In  addition,  he  mentioned  "that  some  of  our  citizens  resident 
abroad,  have  fitted  out  privateers  and  others  have  volxmtarily  taken 
the  command,  or  entered  on  board  of  them,  and  committed  s-ooilations  on 
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the  commerce  of  the  United  States."   In  response  to  the  call  of  the 
President  on  June  14,  1797,  Congress  passed  a  bill  entitled  "An  Act 
to  prevent  citizens  of  the  United  States  from  privateering  against 
nations  in  amity  with,  or  against  citizens  of  the  United  States." 
The  Act  goes  a  step  further  than  the  act  of  1794,  first,  by  providing 
punishment  for  acts  coirjmitted  "without  the  limits  of"  the  United 
States,  and  secondly,  by  inserting  the  clause  "or  upon  the  citizens 
of  the  United  States,  or  their  property"  after  the  clause  "to  cruise 
or  commit  hostilities,  upon  the  subjects,  citizens  or  property  of 
any  prince  or  state  with  whom  the  United  States  are  at  peace."* 

The  position  of  the  United  States  in  relation  to  the  wars  be~ 
tween  Prance  and  Europe  remained  for  more  than  a  decade  a  source  of 
great  anxiety  to  the  several  Cabinets  which  succeeded  to  that  of 
7/ashington.   Evident  as  were  the  sympathies  of  Jefferson  with  the 
French  Republic  in  1793,  his  attitude  had  changed  notably  by  the 
time  of  his  election  to  the  Presidency.   Relations  with  Prance  had 
become  greatly  strained  during  the  year  1797  owing  to  the  attempt  on 
the  part  of  the  French  Directory  to  intimidate  the  American  envoys. 
Republican  sympathy  for  France  yielded  before  the  Federal  cry  of 
"iUllions  for  defense,  but  not  one  cent  for  tributel"   Under  suc- 
cessive decrees  issued  by  the  French  Directory  between  1793  and  1800 


*  For  the  text  of  the  Act,  see  Appendix,  p. 

It  will  be  observed  tliat  the  act  is  not  properly  to  be  classed 
with  legislation  in  fulfillment  of  the  neutral  duties  of  the 
United  States,  but  owing  probably  to  its  historical  connection 
with  the  act  of  1794,  it  v;as  incorporated  with  that  act  in  the 
later  act  of  1818,  and  now  foiTr.s  Sec.  5284  of  the  Revised 
Statutes, 
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American  commerce  had  'been  subjected  to  emlDargoes  in  French  ports 
and  to  ruinous  restrictions  in  trade;  and  although  a  convention 
was  concluded  with  Napoleon  as  first  consul  in  1799,  securin,^  better 
terms  for  neutrals,  no  indemnity  was  obtained  for  the  losses  suffered 
by  American  merchants. 

In  1803,  war  again  broke  out  betv/een  France  and  England.   The 
Republicans  had  come  into  power  but  there  was  no  clamor  for  an  alliance 
with  Prance.   In  his  message  to  Congress  on  October  17,  1803,  Jeffer- 
son expressed  his  "gratitude  to  that  kind  Providence  which,  inspiring 
with  wisdom  and  moderation,  our  late  legislative  councils , while  placed 
tinder  the  urgency  of  the  greatest  wrongs,  guarded  us  from  hastily  en- 
tering into  1316  sanguinary  contest."   lie  then  proceeds  to  outline  the 
attitude  of  neutrality  which  the  government  intended  to  pursue. 
"In  the  course  of  this  conflict,  let  it  be  our  endeavor,  as  it  is  our 
interest  and  desire,  to  cultivate  the  friendship  of  the  belligerent 
nations  by  every  act  of  justice,  said  of  innocent  kindness;  to  receive 
their  armed  vessels  with  hospitality  from  the  distresses  of  the  sea, 
but  to  administer  the  means  of  annoyance  to  none;  to  establish  in  our 
harbors  such  a  police  as  may  maintain  lav/  and  order;  to-  restrain  our 
citizens  from  embarking  individually  in  a  war,  in  which  their  country 
takes  no  part;  to  punish  severely  those  persons,  citizen  or  alien, 
who  shall  usurp  the  cover  of  our  flag  for  vessels  not  entitled  to  it, 
infecting  therebjr  with  suspicion  those  of  real  Americans,  and  committing 
us  into  controversies  for  the  redress  of  wrongs  not  our  own;  to  exact 
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from  every  nation  the  observance  towards  our  vessels  and  citizens  of 
those  principles  and  practices  Y/Mch  all  civilized  people  acknowledge; 
to  merit  the  character  of  a  just  nation,  and  maintain  that  of  an  in- 
dependent one,  preferring  evei-y  consequence  to  insult  and  habitual 
wrong.   Congress  v;ill  consider  whether  the  existing  laws  enable  us 
efficaciously  to  maintain  this  course,  vdth  our  citizens  in  all  places, 
and  with  others,  while  v/ithin  the  limits  of  our  jurisdiction;  and  will 
give  them  the  nev/  modifications  necessary  for  these  objects." 

The  wars  of  the  South  American  provinces  to  secure  their  inde- 
pendence opened  up  a  new  period  in  the  history  of  the  neutrality  laws 
of  the  United  States.   The  collapse  of  the  Spanish  monarchy  in  1808 
and  the  establishment  of  Joseph  Bonaparte  upon  the  throne  loosened 
the  bond  between  the  Spanish  colonies  and  their  mother  country,  and 
one  after  another  they  threv/  off  their  allegiance  and  set  up  independ- 
ent governments  of  their  ovm.   For  fifteen  years  the  struggle  continued 
and  it  was  natural  that  the  sympathies  of  the  United  States  as  a  nation, 
and  especially  of  its  citizens  as  individuals,  should  have  gone  out  to 
those  who  were  following  the  example  set  by  the  Iftiited  States  in  1776. 
It  was  doubtless  in  many  cases  not  only  the  cause  of  1 iberty  which  in- 
duced American  adventurers  to  take  part  in  the  struggle  but  the  oppor- 
tunity thereby  offered  of  sharing  in  the  rich  harvest  of  plxmder  to  be 
obtained  by  preying  upon  the  commerce  of  Spain.   'ATiile  the  Government 
of  the  United  States  strictly  refrained  from  giving  any  aid  to  the 


26 


struggling  colonies,  it  found  great  difficulty  in  preventing  individual 
citizens  from  taking  up  the  cause  of  the  revolutionists. 

In  1806,  tv/o  years  before  the  overthrow  of  the  Bourbon  dynasty, 
a  serious  complication  had  arisen  between  the  United  States  and  Spain 
growing  out  of  the  alleged  failure  on  the  part  of  the  United  States  to 
obseirve  its  duties  as  a  neutral.   Francesco  de  Miranda,  a  native  of 
Caracas,  had  for  many  years  been  endeavoring  to  obtain  the  support  of 
England,  Prance  and  the  United  States  for  the  furtherance  of  his  schemes 
for  the  liberation  of  the  South  American  colonies.   In  February,  1806, 
a  military  expedition  orf!:anized  in  New  York  by  Miranda  set  sail  in  a 
ship  named  "The  Leanderl!  and  proceeded  to  the  northern  coast  of  South 
America.   On  April  1st  of  the  following  year,  the  expedition  encounter- 
ed the  Spanish  fleet,  and  two  schooners  accompanying  the  "Leander"  were 
captured.   On   board  these  schooners  were  thirty-six  Americans  vdio  were 
convicted  of  piracy  by  a  Spanish  tribunal  and  imprisoned  at  Garthagena. 
On  September  16,  1808,  these  prisoners  presented  a  petition  to  Congress 
stating  that  they  had  been  entrapped  into  the  service  of  General  Miranda 
by  assiirances  from  him  that  they  v/ere  to  be  employed  in  the  service  of 
the  United  States  under  the  authority  of  the  government;  moreover, 
they  had  no  opportunity,  they  said,  to  escape  from  the  service  of  lliranda 
once  they  were  on  board  the  ship.*   The  release  of  the  prisoners  was 
secured  at  the  intervention  of  the  government.   In  the  meantime,  Samuel 
Ogden,  the  owner  of  the  "Leander"  and  Colonel  V/.S.  Smith,  surveyor  of  the 
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port  of  New  York,  were  prosecuted  for  violating  the  Neutrality  Act  of 
1794  by  setting  on  foot  an  armed  expedition.   The  defendstnts  set  up 
the  allegation  that  the  expedition  had  been  begxin  with  the  knowledge 
of  the  government  and  they  summoned  as  witnesses  the  Secretary  of 
State  and  other  officers.   The  court  refused  to  enforce  the  summons 
on  the  ground  that  the  act  of  the  defendants  was  equally  in  violation 
of  the  statute,  v/hether  sanctioned  by  the  President  or  not.   In  spite 
of  the  evidence  produced  and  of  the  charge  of  the  judge  against  the  de- 
fendants, the  juiy returned  a  verdict  of  not  guilty.   On  November  27th 
of  ti.e  same  year  (1806),  President  Jefferson  issued  a  proclamation  de- 
claring that  information  had  been  received  of  preparations  for  an  ex- 
pedition against  the  dominions  of  Spain  and  warning  all  persona  against 
taking  any  part  in  it.   The  proclamation  was  a  public  answer  to  the 
charges  made  against  Jefferson  tha.t  the  expedition  led  by  Miranda  had 
been  organized  with  the  knowledge  and  syrapatgy  of  the  Executive. 

Seven  years  later,  on  September  1st,  1815,  when  the  revolutionary 
wars  of  the  South  American  colonies  were  at  their  height.  President 
Madison  issued  a  proclamation  directed  to  the  same  end  as  that  of  Jef- 
ferson.  The  Bourbon  dynasty  had  been  restored  and  diplomatic  relations 
wero  renewed  between  the  United  States  and  Spain  in  December  of  the  same 
year.   The  Spanish  Minister,  Luis  de  Onis,  ta4io  had  long  been  resident 
in  the  United  States  as  a  private  citizen  and  who  had  kept  a  record 
of  the  violations  of  the  neutrality  laws,  now  began  to  force  these 
facts  upon  the  attention  of  the  administration.   In  a  letter  addressed 
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to  the  Secretary  of  State  on  December  30,  1815,  he  instances  a  lon^ 
series  of  hreaches  of  neutrality.   It  was,  he  said,  "universally 
public  and  notorious"  that  bands  of  insurgents  in  the  province  of 
Louisiana  kept  up  "an  Tininterrupted  system  of  arming  and  raising 
troops  to  light  the  flame  of  revolution  in  New  Spain";  armaments  were 
built,  enlistments  made,  and  arms  transported.   There  was,  he  said, 
at  that  time  a  minister  of  the  insurrectionary  Mexican  Congress  in 
Hew  Orleans  who  had  delivered  1500  blank  commissions  to  be  given  to 
officers  recruited  in  the  United  States.   He  then  requested  the  Presi- 
dent to  give  orders  that  the  Collectors  of  Gust  cms  should  refuse  to 
admit  into  the  ports  of  the  United  States  vessels  bearing  the  flag  of 
the  insurrectionary  colonies.   In  hin  reply  on  January  19,  1815,  Presi- 
dent Monroe  called  attention  to  the  fact  that  Spain  had  long  neglected 
feo  indemnify  the  United  States  for  the  losses  suffered  by  its  merchant 
marine  at  the  hands  of  Spain.   Moreover,  there  was  no  evidence  forth- 
coming of  any  such  expeditions  as  those  complained  of;  there  was  nothing 
in  the  law  of  nations  to  require  the  United  States  to  punish  Spanish 
citizens  ffi»r  crimes  committed  outside  the  jurisdiction  of  the  United 
States.   In  reply  to  the  demand  that  the  ships  of  the  insurgents  be 
excluded  from  the  ports  of  the  United  States,  Monroe  informed  the  Min- 
ister that  owing  to  the  frequent  changes  of  the  ruling  authority  in  the 
Spanish  colonies,  the  President  had  given  orders  to  the  Collectors  of 
Customs  "not  to  make  the  flag  of  any  vessel  a  criterion  or  condition 
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of  its  aximission  into  the  United  States."*   In  order  to  ascertain  the 
facts  of  the  case,  Monroe  applied  to  the  United  States  District  Attor- 
ney in  Louisiana  who  answered  that  while  attempts  at  arming  and  in- 
creasing the  force  of  vessels  had  been  frequent,  they  had  been  "in  no 
instance  successful  except  where  conducted  under  citcumstancea  of  con- 
cealment that  eluded  discovery  and  almost  suspicion;  or  inhere  carried 
on  at  some  remote  part  of  the  coast,  beyond  the  reach  of  detection  or 
discovery."   He  enclosed  a  list  of  eight  persons  v/ho  had  been  prose- 
cuted during  the  year  1815,  of  six  vessels  libelled  for  illegal  out- 
fits, and  of  nine  vessels  restored  to  their  owners  because  the  ships 
which  captxired  them  had  been  armed  or  had  increased  their  force  within 
the  waters  of  the  United  States. 

On  December  20th  of  the  same  year,  the  Portuguese  Minister, 
Gorrea  de  Serra,  wrote  to  Monroe  complaining  that  privateers  were 
being  fitted  out  in  American  ports  and  were  in  many  cases  officered 
and  manned  by  Americans.   V.hile  acquitting  the  government  of  any 
neglect  to  punish  the  offenders,  he  suggested  that  the  difficulty 
lay  in  the  failure  o:"  the  law  of  1794  to  provide  measures  of  preven- 
tion.  "I  am",  he  said,  "persuaded  that  my  magnanimous  sovereign  will 
receive  a  more  dignified  satisfaction  and  worthier  of  his  high  char- 
acter, by  the  enactment  of  such  lav/s  by  the  United  States,  as ^  insuring 
the  respect  due  to  his  flag  in  the  future,  would  show  their  regard 
for  His  Majesty,  than  in  the  punishment  of  a  fev;  obscure  offenders.^ 

*Amerlcan  State  Papers,  Vol. IV,  pp. 422-426. 

*See  Note  by  A.H.Dana  in  his  edition  of  Wheaton's  International  Lav/,  p. 541. 
Also,  papers  re  latings  to  the  Treaty  of  T.'ashington,  Vol.  I,  p. 60, 
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On  December  26,  1816,  President  Madison  comnunicated  the 

following  message  to  Congress: 

"It  is  found  that  the  existing  laws  have  not  the  efficacy 
necessary  to  prevent  violations  of  the  obligations  of  the 
United  States  as  a  nation  at  peace  towards  belligerent  parties, 
and  other  -unlav^-ful  acts  on  the  high  seas,  by  armed  vessels 
equipped  within  the  waters  of  the  United  States. 

With  a  view  to  maintain  more  effectually  the  respect  due 
to  the  laws,  to  the  character,  and  to  the  neutral  and  pacific 
relations  of  the  United  States,  I  recoranend  to  the  considera- 
tion of  Congress  the  expediency  of  such  further  legislative 
provisions  as  may  be  requisite  for  detaining  vessels  actually 
equipped,  or  in  a  course  of  equipment,  with  a  warlike  force, 
within  the  jurisdiction  of  the  United  States;  or,  as  the 
case  may  be,  for  obtaining  from  the  ov/ners  or  commanders  of 
such  vessels  adequate  securities  against  the  abuse  of  their 
armaments,  with  the  exceptions  in  such  provisions  proper  for 
the  cases  of  merchant  vessels  furnished  with  the  defensive 
armaments  usual  on  distant  ajid  dangerous  expeditions,  and  of 
a  private  commerce  in  military  stores  permitted  by  our  laws, 
and  which  the  law  of  nations  does  not  require  the  United 
States  to  prohibit." 

In  response  to  the  call  from  the  Presiient,  the  Chairman  of 

the  Committee  on  Foreign  Relations  of  the  House  of  Representatives 

inquired  of  the  Secretary  of  State  what  information  had  been  given 

to  the  Department  of  State  of  the  arming  of  vessels  of  war  in  the 

ports  of  the  United  States,  what  prosecutions  had  been  commenced 

under  the  existing  laws,  what  persons  prosecuted  had  been  discharged 

"in  consequence  of  the  defects  of  the  laws  now  in  force"  and  what 

those  defects  were.   On  January  6,  1617,  the  Secretary  of  State, 

Mr.  Monroe,  replied  as  follov/s: 

"Having  communicated  to  you,  verbally,  the  information 
asked  for  by  your  letter  of  the  1st  instant,  except  so  far  as 
relates  to  the  last  inquiry  it  contains,  I  have  now  the  honor 
to  state,  that  the  provisions  necessary  to  make  the  laws  ef- 
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fectual  against  fitting  out  armed  vessels  in  our  ports,  for 
the  purpose  of  hostile  cruising,  seem  to  be  — 

1st.   That  they  should  be  laid  under  bond  not  to  violate 
the  treaties  of  the  United  States,  or  the  obligations  of  the 
United  States  under  the  law  of  nations,  in  all  cases  v;here  there 
is  reason  tc  suspect  such  a  purpose  on  foot,  including  the  cases 
of  vessels  taking  on  board  arms  and  munitions  of  war,  applicable 
to  the  equipnent  and  armament  of  such  vessels,  subsequent  to  their 
departure. 

2d.   To  invest  the  collectors,  or  other  revenue  officers 
where  there  are  no  collectors,  with  power  to  seize  and  detain 
vessels  under  circumstances  indicating  strong  presumption  of  an 
intended  breach  of  the  law:  the  detention  to  talce  place  until 
the  order  of  the  Executive,  on  a  full  representation  of  the  facts 
had  thereupon,  can  be  obtained.   The  statute  book  contains 
analogous  powers  to  this  above  suggested.    (See  particularly 
the  eleventh  section  of  the  act  of  Congress  of  April  25,  1808.) 

The  existing  laws  do  not  go  to  this  extent.   They  do 
not  authorize  the  demand  of  security  in  any  shape,  or  any  inter- 
position on  the  part  of  the  magistracy  as  a  preventive,  where 
there  is  reason  to  suspect  an  intention  to  commit  the  offence. 
They  rest  upon  the  general  footing  of  punishing  the  off'ence  mere~ 
ly  where,  if  there  be  full  evidence  of  the  actual  perpetration 
of  the  crime,  the  party  is  heinded  over,  after  the  trial,  to  the 
penalty  denoimced." 

Pour  days  later,  Mr.  Monroe  sunplemented  the  above  letter  by 
another  in  which  he  details  some  of  the  methods  by  which  the  existing 
laws  of  neutrality  v;ere  being  evaded.   Vessels  had  been  armed  ajid 
equipped  in  the  ports  of  .the  United  States  and  after  clearing  from 
the  port  as  merchant  vessels,  had  hoisted  the  flag  of  the  insurgent 
colonies;  foreign  vessels  had  entered  the  ports  of  the  United  States 
and  had  augmented  their  armaments  "with  pretended  commercial  viev/s" 
and  had  taken  on  board  citizens  of  the  United  States  as  passengers  who, 
on  their  arrival  at  a  neutral  port,  assumed  the  character  of  officers 
and  soldiers  in  the  service  of  the  insurgents,* 

On  March  5,  1617,  Congress  passed  the  desired  legislation  under 


*American  State  Papers,  Vol. IV,  p. 103-104. 
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the  title  of  "An  Act  more  effectively  to  preserve  the  neutral 
relations  of  the  United  States."  The   act  supplements  the  act 
of  1794  on  the  following  points:   sections  1  and  4  correspond  to 
sections  3  and  4  of  the  Act  of  1794;  hut  with  the  exception  that 
instead  of  the  words  "foreign  prince  or  state"  as  describing  the 
parties  in  v/hose  service  the  vessel  must  not  be  fitted  out  and 
armed,  nor  its  force  augmented,  and  against  v/hom  hostilities  must 
not  be  oommitted,  there  was  inserted  the  clause  "foreign  prince, 
state,  colony,  district,  or  people".   It  appears  from  the  debates 
in  Congress  over  the  adoption  of  the  bill  that  this  change  was  made 
in  order  that  the  South  American  colonies, then  in  revolt  but  not 
recognized  as  independent,  might,  without  question,  be  included 
under  the  Act.   Section  2  embodies  the  suggestion  contained  in 
Monroe's  letter  of  January  6th  that  armed  vessels  should  be  laid 
under  bond  in  cases  where  was  reason  to  suspect  that  they  would  be 
used  in  violation  of  the  neutrality  of  the  United  States.   Section 
3  embodies  :.:onroe's  suggestion  that  the  collectors  of  ports  or  other 
revenue  officers  be  invested  "with  pov/er  to  seize  and  detain  vessels 
under  circumstances  indicating  strong  presimption  of  an  intended 
breach  of  law."   The  Act  -.vas  limited  in  duration  to  the  teiro  of 
two  years.   On  April  20,  1618,  the  existing  lav/s  were  codified 
into  a  single  act  which  repealed  all  former  acts.   The  new  act  v;as 
entitled  "An  Act  in  Addition  to  the 'Act  for  the  punishjnent  of  certain 
crimes  against  the  United  States',  and  to  repeal  the  Acts  therein  men- 
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tioned."   The  provisions  of  the  Act  are  as  follows: 

Section  I  eni'Dodies  Section  I  of  the  Act  of  1794  v/ith  the  addition 
that  the  "commission  to  serve  a  foreign  prince  or  state"  is  enlarged 
to  include  "a  foreign  prince,  state,  colony,  district,  or  people"  and 
m^st  be  exercised  against  a  "prince,  state,  colony,  district  or  people'' 
with  whom  the  United  States  are  at  peace. 

Sections  II,  III,  V  and  VI  embody  Sections  II,  III,  IV  and  V  of 
the  Act  of  1794  with  a  similar  extension  of  the  words  "foreign  prince 
or  state."   Sections  I  and  IV  of  the  Act  of  1817  are  thus  recnacted. 

Section  IV  raenaots  the  Act  of  June  14,  1797,  making  criminal  the 
arming  of  vessels  without  the  limits  of  the  United  states  with  intent 
to  commit  hostilities  upon  the  citizens  of  the  United  States. 

Sections  VII,  VIII  and  IX  embody  Sections  VI,  VII  and  VIII  of  the 
Act  of  1794. 

Sections  X  anc^  XI  reenact  Sections  II  and  III  of  the  Act  of  1617 
requiring  vessels  to  give  bond  and  empowering  collectors  to  detain 
suspicious  vessels. 

Section  XII  rejpeals  the  previous  acts  of  1794,  1797,  and  1,817. 

Section  XIII  reenacts  Section  IX  of  the  Act  of  1794. 

The  Act  of  1818  represents  the  present  law  of  the  United  States 
upon  the  subject  of  neutrality.   The  provisions  of  the  Act  are  now 
contained  in  the  revised  statutes  of  the  United  States  under  sections 
5281-5291.   Apart  from  certain  verbal  alterations  required  by  the 
form  of  the  revised  statutes,  the  only  change  in  arrangement  con- 
sists in  including  the  original  Sections  VII  and  VIII  under  section 

*For  the  full  text  of  the  Act,  see  appendix  p. 
For  the  individual  sections  of  the  Revised  Statutes,  see  Cliapter  III. 
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5287  and  in  making  a  new  section  (5291)  of  the  proviso  contained 

in  the  original  Zection  II. 

acts 
3 'nee  IBie,  v/hatever  neij.tr a lity_y  have  been  passed  by  Congress 

have  been  of  a  provisional  character  to  meet  definite  situations 

in  whi  rji  the  existing  laws  were  inadequate  to  prevent  violations 

of  the  neutral  obligations  of  the  United  otates^but  none  of  these 

act;  have  become  part  of  the  permanent  laws  of  the  United  States. 

On  March  3,  1619,  GongTess  passed  "An  Act  to  protect  the 
commerce  of  the  United  States  and  to  punish  the  crime  of  piracy" 
which  has  been  referred  to  as  supplementing  the  Act  of  1616,  but  which 
is    Gormected  with  that  Act  only  by  the  circumstances  of  its 
origin,  not  by  the  subject  matter  with  which  it  deals. 

In  the  autumn  of  1837,  when  the  relations  of  the  United  States 
and  England  were  already  greatly  strained  by  disputes  over  the  north- 
east and  northwest  boundaries  between  the  United  States  and  Canada, 
the  peoplT:  of  Lower  and  Upper  Canada  rose  in  rebellion  against  England 
and  made  an  appeal  to  the  citizens  of  the  United  States  across  the 
border  for  aid  in  their  revolt.   Public  feeling  in  the  United  States 
along  the  border  was  aroused;  mass  meetings  were  held  and  votes  of 
sympathy  passed;  volunteer  companies  were  organized  and  drilled; 
arms  and  ammxitiition  were  collected  and  subscriptions  of  money  were 
raised.   Navy  Island  on  the  Canadian  side  of  the  Niagara  Hiver  vj&s 
occupied  by  the  patriots, and  volunteers  from  the  United  States  crossed 
over  in  large  numbers  to  join  their  ranks.   Prompt  action  was  taken 
by  the  government.   On  December  7th,  the  Secretary  of  State  va*ote  to 
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the  Governors  of  Vermont,  Nev;  York,  and  Michigan  requesting  them  to 
secure  the  arrest  of  all  persons  engaged  in  preparations  of  a  hostile 
character  against  the  territory  of  Great  Britain.*   On  the  night  of 
December  2eth,  an  iinglish  officer  at  the  head  of  a  party  of  loyalist 
volunteers  crossed  the  Niagara  River  and  captured  a  small  steamer 
called  the  "Caroline"  moored  at  Schlosser  on  the  American  side  of 
the  river.   Several  Americans  were  either  killed  or  wounded  in  the 
affray.   After  the  crew  and  passengers  had  been  dispersed,  the 
vessel  was  set  on  fire  and  turned  adrift  in  the  current  just  above 
the  falls.   The  excitement  created  along  the  American  border  was 
intense  and  the  local  authorities  found  it  difficult  to  restrain  the 
citizens  from  resorting  to  arms  to  revenge  the  invasion,  of  American 
territory.   General  V/infield  Scott  was  ordered  to  repair  without 
delay  to  the  Canadian  frontier  and  assume  military  command  there. 
On  January  5th,  President  Van  Buren  issued  a  proclamation  in  which, 
after  adverting  to  the  fact  that  notwithstanding  the  proclamations 
of  the  State  governors,  arms  and  aranunition  were  being  procured  in 
the  United  States  and  a  military  force  organized,  he  gave  warning  that 
"any  persons  who   shall  compromit  the  neutrality  of  this  government  by 

interfering  in  an  unlawful  manner  with  the  affairs  of  the  neighboring 
British  provinces  will  render  themselves  liable  to  arrest  and  to  pr.nish- 
ment  under  the  lav3  of  the  United  States, which  will  be  rigidly  enforced." 
On  the  same  day,  the  President  sent  a  special  message  to  Congi'ess  in 
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which  he  calls  the  attention  of  Congress  to  the  fact  that  "recent 
experience  on  the  southern  boundary  of  the  United  States  and  the 
eventB  now  daily  occurring  on  our  northern  frontier  have  abundantly 
shov/n  that  the  existing  laws  are  insufficient  to  guard  against 
hostile  invasion  from  the  United  States  of  the  territory  of  friendly 
and  neighboring  nations."   His  comment  on  the  laws  is  as  follows: 
"The  laws  in  force  provide  sufficient  penalties  for  the  punishment 
of  such  offenses  after  they  have  been  committed,  and  provided  the 
parties  can  be  found,  but  the  Executive  is  powerless  in  many  cases 
to  prevent  the  conmission  of  them,  even  when  in  possession  of  ample 
evidence  of  an  intention  on  the  part  of  evil-disposed  persons  to 
violate  our  lav/s."   He  then  declares  "that  the  Executive  ought 
to  be  clothed  with  adequate  power,  effectively  to  restrain  all 
persons  in  our  jurisdiction  from  the  commission  of  acts  of  this 
character"  and  recommends  "a  careful  revision  of  all  the  laws  now 
in  force."   Two  months  later  on  March  10,  1838,  Congress  passed 
an  Act  intended  to  supplement  the  Act  of  1018*.   Section  I  of  the 
Act  empov/era  and  requires  t?ie  officers  of  the  United  States  therein 
enumerated  "to  seize  and  detain  any  vessel  or  any  arms  or  munitions 
of  war  which  may  be  provided  or  projjared  for  any  military  expedition 
or  enterprise  against  the  territory  or  dominions  of  any  foreign 
prince  or  state,  or  of  any  colony,  district,  or  people  conterm.:nous 
with  the  United  States  and  with  whom  they  are  at  peace"  and  to  "re- 
tain possession  of  the  same  until  the  r.ecision  of  the  President 


*?or  the  text  of  the  Act,  see  appendix 
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be  had  thereon,  or  until  the  same  shall  be  released  as  hereinafter 
directed."   Section  II  authorizes  and  requires  the  several  officers 
"to  seize  any  vessel  or  vehicle,  and  all  arms  or  munitions  of  war, 
about  to  pass  the  frontier  of  the  United  States  for  any  place  within 
any  foreign  state,  or  colony,  conterir.inus  v/ith  the  United  States, 
where  the  character  of  the  vessel  or  vehicle,  and  the  quantity  of 
arms  and  munitions,  or  other  circumstances  shall  furnish  probable 
cause  to  believe  that  the  said  vessel  or  vo'iicle,  arms  or  munitions 
of  v/ar  are  intended  to  be  employed  by  the  owner  or  owners  thereof,  or 
any  other  person  or  persons,  with  his  or  their  privity,  in  carrying 
on  any  military  expedition  or  operations  within  the  territory  or 
dominions  of  any  foreign  prince  or  state,  or  any  colony,  district 
or  people  conter:-.nnouB  v/ith  the  United  States,  and  with  whom  the 
United  States  are  at  peace,  and  detain  the  same  until  the  decision 
of  the  President  be  had  for  the  restoration  of  the  same,  or  until 
such  property  shall  be  discharged  by  the  judgment  of  a  court  of 
competent  jurisdiction."   A  provision,  however,  is  added:  — 
"That  nothing  in  this  act  contained  shall  be  construed  to  extend  to, 
or  interfere  v/ith  any  trade  in  arms  or  munitions  of  war,  conducted 
in  vessels  by  sea,  with  any  foreign  port  or  place  whatsoever,  or  v/ith 
any  other  trade  which  might  have  been  lawfully  carried  on  before  the 
passage  of  this  act,  under  the  law  of  nations  and  the  provisions  of 
the  act  hereby  amended."   Succeeding  sections  provide  the  procediure 
necessary  to  the  carrying  out  effectively  of  the  foregoing  sections. 
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The  Act  is  limited  by  its  terms  to  a  period  of  two  years.   It  will 
be  observed  that  the  Act,  althoutjh  not  framed  in  clear  and  precise 
terms,  makes  a  considerable  advaiice  over  the  Act  of  1616.   It  not 
only  enlarges  the  preventive  powers  of  the  government  but  makes  the 
scope  of  their  exorcise  more  comprehensive.   The  Act  of  1618  per- 
mitted the  detention  of  a  vessel  only  when  manifestly  built  for 
warlike  purposes  and  when  carrying  a  cargo  consisting  principally 
of  arms  and  munitions  of  war.   The  Act  of  1838  empowers  the  of- 
ficers of  the  government  to  detain  "any  vessel"  prepared  for  a  mili- 
tary expedition  against  the  territory  of  a  foreign  state  conteminus 
with  the  United  Ctatss;  arms  or  munitions  of  v/ar  may  be   detained 
in  a  similar  case  (Section  I).   Moreover,  not  only  vessels  but 
vehicles  may  be  detained  as  v/ell  as  arm.s  and  munitions  of  war^when 
about  to  pass  the  frontier  under  circiynstances  furnishin;^  probable 
cause  tliat  the  articles  are  to  be  used  in  carrying  on  a  military  ex- 
pedition ag'-inst  the  territory  of  a  state  conterminous  with  the  United 
States  (Section  II).   Section  H  appears  to  add  nothing  to  Section 
I^for  it  would  seem  that  if  the  officer  detaining  the  vessel,  vehicle, 
etc.  that  are  about  to  pass  the  border,  is  able  to  find  evidence  of 
a  probable  intent  to  employ  them  v/rongfully,  he  might  equally  v/ell 
assert  -  that  they  were  prepared  for  a  military!-  expedition. 

On  November  21  of  the  same  year,  the  President  issued  a  second 
proclamation  reiterating  the  "solomn  warning"  given  in  the  previous 
proclamation.   ?he  occasion  which  called  forth  the  proclamation 
was  an  attempted  invasion  of  Canada  on  the  part  of  members  of  a 
society  called  the  "Hunters".   A  force  crossed  the  border  from  Ogdens- 
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burg,  but  their  erpedition  utterly  failed  owing  to  the  action  of  the 
United  States  officials  in  cutting  off  their  supplies  and  seizing 
their  steamboats. 

During  the  summer  of  1841,  public  feeling  against  England  was 
greatly  aroused  along  the  Canadian  border  as  a  result  of  the  trial 
of  Alexander  McLeod,  a  Canadian,  for  the  murder  in  1837  of  a  member 
of  the  crew  of  the  "Caroline".   The  Htraters'  Lodges  were  again 
active  in  endeavoring  to  further  the  revolt  against  Great  Britain. 
On  September  25,  President  Tyler  issued  a  proclamation  in  which, 
after  adverting  to  the  fact  that  "it  has  come  to  the  knowledge  of 
the  United  States  that  sundry  secret  lodges,  clubs,  or  associations 
exist  on  the  northern  frontier;  that  the  members  of  these  lodges 
are  bound  together  by  secret  oaths;  that  they  have  collected  fire- 
arms, and  other  military  materials,  and  secreted  them  in  sundry 
places;  and  that  it  is  their  pui^ose  to  violate  the  laws  of  their 
country,  by  making  military  and  lawless  incursions,  when  opporttmity 
shall  offer,  into  a  territory  of  a  power  with  which  the  United  States 
are  at  peace",  he  admonishes  "all  such  evil-minded  persons  of  the 
condign  punishment  which  is  certain  to  overtake  them;  assuring  them 
that  the  laws  of  the  United  States  will  be  rigorously  executed  against 
their  illegal  acts." 

Prom  1849  to  1851,  there  were  several  filibustering  expeditions 
organized  in  the  United  States  for  the  aid  of  insurgents  in  Cuba. 
Two  of  these  were  under  the  Spanish  General,  Narcisco  Lopez.   More- 
over, a  strong  pro-slavery  interest  on  the  part  of  the  southern  states 
advocated  the  acquisition  of  the  island  and  was  responsible  for  the 
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encouragement  given  to  expeditions  in  violation  of  the  neutrality- 
laws  of  the  United  States.   On  August  11,  1849,  President  Taylor 
issued  a  proclamation  in  which  he  announces  that  "there  is  reason 
to  believe  that  ar-  amed  expedition  is  about  to  be  fitted  out  in 
the  United  States  with  an  intention  to  invade  the  island  of  Cuba 
or  some  of  the  prtvinces  of  Mexico."   In  view  of  the  situation, 
the  usual  warning  is  given  that  all  who  participate  in  the  enter- 
prise will  be  subject  to  the  heavy  penalties  of  the  neutrality  laws 
and  will  forfeit  a  claim  to  the  protection  of  their  country.   Never- 
theless, in  May  of  the  following  year,  Lopez  left  New  Orleans  in  a 
steamer  with  about  500  men.   A  similar  proclamation  was  issued  by 
President  Fillmore  on  April  25,  1851  in  which  he  states  that  "it  is 
believed  that  this  expedition  is  instigated  and  sot  on  foot  chiefly 
by  foreigners  who  dare  to  make  our  shores  the  scene  of  their  guilty 
and  hostile  preparations  against  a  friendly  power."  Once  more,  how- 
ever, Lopez  succeeded  in  leaving  New  Orleans  in  August,  1851  with  a 
body  of  400  men.   On  October  22  following,  the  President  issued  a 
second  proclamation  specifically  directed  against  an  expedition 
which  he  had  reason  to  believe  was  being  fitted  out  against  Mexico. 
In  his  inaugural  address  on  December  2nd,  1851,  President  Fillmore, 
after  describing  the  expedition  led  by  Lopez  and  the  melancholy  re- 
sult w*iich  attended  it,  speaks  of  the  judgment  passed  upon  the  ex- 
pedition by  the  "indignant  sense  of  the  community."   "If  we  desire", 
he  said,  "to  maintain  our  respectability  among  the  nations  of  the 
earth,  it  behooves  us  to  enforce  steadily  and  sternly  the  neutrality 
acts  passed  by  Congress  and  to  follov/  as  far  as  may  be  the  violation 
of  those  acts  with  condign  punishment  *  *  *.   You  will  consider 
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whether  further  legislation  be  necessary  to  prevent  the  peirpetration 
of  such  offenses  in  future."  Further  legislation  was,  hov/ever,  not 
enacted. 

In  the  year  1853,  an  expedition  v/as  organized  in  San  Francisco 
for  the  purpose  of  invading  the  Mexican  possessions  in  Lower  Cali- 
fornia.  The  leader  of  the  filibusters  was  the  famous  William  Walker 
whose  expeditions  against  Mexico  and  Central  America  defied  the  neu- 
trality laws  of  the  United  States  until  his  death  in  1860.   On  Jan- 
uary 18,  1854,  President  Pierce  issued  a  proclamation  in  view  of  the 
information  received  by  him  of  this  and  other  prospective  expeditions. 
Again,  on  May  31  of  the  same  year,  he  issued  a  second  proclamation, 
warning  persons  not  to  engage  in  a  military'  expedition  which,  it  was 
reported,  was  being  organized  and  fitted  out  for  the  invasion  of  Cuba. 
The  following  year  V/alker  imdertook  to  leaxi  an  expedition  from  San 
Francisco  to  support  the  cause  of  one  of  the  belligerent  factions  in 
Nicaragua.   This  expedition  brought  forth  a  third  proclamation  from 
President  Pierce.   7,'alker  succeeded  in  making  himself  President  of 
Nicaragua  for  a  time, but  v/as  driven  from  the  country  in  1857.   On 
returning  to  the  United  States,  he  organized  a  fresh  expedition  at 
New  Orleans  directed  against  Kexico,  Nicaragua, snd  Costa  Rica.   On 
November  10,  he  was  arrested  and  held  to  bail,  but  on  the  very  next 
day  he  embarked  for  Nicaragua  with  300  unarmed  followers.   The  ex- 
pedition failed  because  of  the  forcible  interference  of  Commodore 
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Paulding,  but  Walker  was  soon  at  work  preparing  f'r  a  fresh  invasion. 
In  viev/  of  the  information  which  he  said  had  reached  him  "from  sources 
which  I  cannot  disregard".  President  Buchanan  issued  a  proclamation 
on  October  30,  1656,  a  portion  of  which  is  important  as  showing  the 
detailed  information  possessed  by  the  government  of  the  projected 
expedition.   "The  leaders  of  former  illegal  expeditions  of  the  same 
character  have  openly  expressed  their  intention  to  renew  hostilities 
against  Nicaragua.   One  of  them,  who  has  already  been  twice  expelled 
from  Nicaragua,  has  invited  through  the  public  newspapers  American 
citizens  to  emigrate  to  that  Republic,  and  has  designated  F.obile  as 
the  place  of  rendezvous  and  departure  and  San  Juan  del  Norte  as  the 
port  to  which  they  are  bound.   This  person,  who  has  renounced  his 
allegiance  to  the  United  States  and  claims  to  be  President  of  Nicar- 
agrua,  has  given  notice  to  the  collector  of  the  port  of  Mobile  that 
two  or  three  hundred  of  these  emigrants  will  be  prepared  to  embark 
from  that  port  about  the  middle  of  November." 

In  spite,  however,  of  the  call  upon  the  officers  of  the  govern- 
ment to  be  vigilant  in  suppressing  the  illegal  enterprises.  Walker 
and  his  filibusters  actually  embarked  at  Mobile  the  following  Decem- 
ber, and  again  in  November,  1859,  though  each  time  without  reaching 
their  destination. 

In  1866,  an  Irish-American  revolutionary  secret  society  under 
the  name  of  the  ?enian  Brotherhood,  v;*iich  had  been  founded  in  1858 
to  promote  a  world-v/ide  league  of  Irishmen  against  British  rule  in 
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Ireland,  set  on  foot  an  expedition  against  Canada.   On  the  night  of 
L'ay  30,  a  body  of  men  about  1000  in  ntunber  crossed  the  Niagara  river 
and  captured  Port  Erie,  but  they  were  soon  routed  by  a  battalion  of 
Canadian  volunteers.   Several  days  later^on  June  6,  President.  Johnson 
issued  a  proclamation  in  which  he  recites  that  certain  evil  —  disposed 
persons  "have  provided  and  prepared,  and  are  still  engaged  in  provid- 
ing and  preparing,  means  for  a  military  expedition  and  enterprise" 
to  be  carried  on  arainst  Canada,  and  concluded  with  the  usual  admoni- 
tion and  warning.   The  proclamation  v/as,  it  is  true,  somewhat  tardy^ 
and  it  is  believed  by  some  that  President  Johnson  was  not  indisposed 
to  turn  the  movement  to  account  in  retaliation  for  the  depredations 
of  the  Alabama  and  other  confederate  cruisers  armed  in  English  ports. 
In  answer  to  the  charge,  there  should  be  consulted  a  letter  of  Secre- 
tary of  State  Seward  to  Charles  Francis  Adams,  Minister  to  England, 
in  which  Kr.  Seward  recounts  the  steps  taken  by  the  government  to 
thwart  the  expedition.*   In  fact,  the  remnant  of  the  forces  routed 
by  the  Canadians  surrendered  to  the  United  States  warship  Michigan 
on  June  3rd.   In  April,  1870,  a  second  expedition  organized  in  the 
United  States  by  the  Fenians  crossed  the  Canadian  frontier  near 
Franklin,  Vermont,  but  it  was  easily  dispersed  by  Canadian  troops, 
and  the  leader  of  the  expedition,  John  O'Neill,  was  promptly  arrest- 
ed by  the  United  States  authorities,  acting  under  the  orders  of 
General  Grant.   On  May  24th,  the  President  issued  a  proclamation 
directed  to  the  same  end  as  that  of  President  Johnson  in  1866. 

In  1865  began  the  long  revolution  in  Cuba  known  as  the"Ten 
Years'  War."  Once  again,  adventurers  from  the  IMited  States  went 

over  to  join  the  insurgent  ranks  and  efforts  were  made  to  recruit 
*  Foreign  Relations  of  the  U.S.  1866-67,  Part  I,  p. 126 
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additional  forces  and  establish  a  basis  of  supplies  in  the  United 
States.   On  September  18,  1869,  Mr.  Lopez  Hoberts  v/rote  to  LIr. 
Fish  giving  details  of  the  unneutral  acts  which  the  United  "States 
was  ipemitting  to  be  coiininitted  within  its  territory.   Certain 
Cuban  malcontents,  he  said,  had  established  themselves  in  the  United 
States,  especially  in  New  York,  and  were  endeavoring;  by  eveiy  means 
in  their  power  to  gain  the  sympathies  of  the  American  people;  asso- 
ciations were  being  publicly  organized  in  many  ports,  enlistments  of 
men  were  taking  plnce  during  whole  weeks, and  filibustering  expeditions 
were  departing  in  broad  daylight.   Mr.  Fish  replied  on  October  13th 
that  he  was  "forced  to  admit  with  regret"  that  an  unlawful  expedition 
had  succeeded  in  escaping  from  the  United  States  and  landing  on  the 
shores  of  Cuba,  but  that  its  departure  had  been  accompanied  with  such 
secrecy  as  to  have  escaped  detection  on  the  part  of  the  government 
officials.   As  for  the  other  complaints  presented  by  Mr.  Roberts, 
there  were  constitutional  limits  which  prevented  the  government  from 
attempting  to  suppress  freedom  of  speech  and  from  instituting  unreason- 
able searches  and  seizures.   In  his  annual  message  of  December  6,  1669, 

President  Grant  admits  that  "the  people  and  government  of  the  United 
States  entertain  the  same  warm  feelings  and  sympathies  for  the  people 
of  Cuba  in  their  pending  struggle  that  they  manifested  throujjhout  the 
previous  struggles  between  Spain  and  her  former  colonies  in  behalf  of 
the  latter."  On  October  IZ ,  1870,  the  President  issued  a  proclamation 
directed  both  against  the  Fenians  and  against  the  agents  of  the  Cuban 
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insurgents.   The  war  in  Guba^ owing  to  the  non-recognition  by  Spain 
of  the  insurgents  as  belligerents,  v/as  conJucted  on  both  sides  with 
such  ferocity  and  with  such  disregard  for  the  laws  of  war  that  it 
was  difficult  for  the  United  States  not  to  intervene  and  certainly 
very  difficult  to  thwart  every  attempt  on  the  part  of  Cuban  refugees 
in  the  United  States  and  its  ovm  citizens  to  give  assistance  to  the 
rebels. 

On  August  22,  1870,  President  Grant  issued  the  usual  formal 
proclamation  of  neutrality  with  respect  to  the  Franco-Prussian  war. 
This  was  followed  on  October  8  by  a  second  proclamation  of  a  unique 
character.   The  disputes  with  Great  Britain  arising  out  of  the  use 
of  British  ports  as  a  base  of  naval  supply  for  Confederate  vessels 
had  taught  the  United  States  several  lessons,  and  it  was  to  be  ex^ 
pected  that  the  United  States  would  enforce  the  principles,  the  al- 
leged violation  of  whic>  constituted  its  claim  against  England  for 
indemnity.   The  -nroclamatdion  of  October  8,  after  reciting  that  sub- 
seouent  information  gave  reason  to  apprehend  an  abuse  of  the  hospital- 
ity of  the  ports  of  the  United  States  by  belligerent  cruisers,  de- 
clares that  any  use  of  the  territorial  waters  of  the  United  States 
by  vessels  of  either  belligerent  for  the  purpose  of  preparing  for 
hostile  operations  or  as  ports  of  observation  must  be  regarded  as 
in  violation  of  the  neutrality  of  the  United  States.   The  procla~ 
mation  then  proceeds  to  announce  the  enforcement  of  the  24  hours 
rule,  that  the  vessels  of  one  belligerent  must  not  leave  a  neutral 


46 


the 

port  until  twenty-four  hours  after_y''  prior  departure  of  a  vessel 

of  the  other  belligerent.   Asylum  in  the  ports  of  the  United 
States  is  limited  to  a  stay  of  24  hours.   The  supplies  v/hich  may 
be  taken  in  by  a  belligerent  vessel  are  limited  to  "provisions  and 
such  other  things  as  may  be  requisite  for  the  subsistence  of  her 
crew"  and  to  "so  much  coal  as  may  be  sufficient  to  carry  such  vessel, 
if  v/ithout  sail  power,  to  the  nearest  European  port  of  her  own 
country";  moreover,  no  coal  shall  be  again  supplied  to  the  same 
vessel  until  after  the  expiration  of  three  months  from  the  time 
when  the  coal  was  last  supplied.   Only  on  the  point  of  forbidding 
the  citizens  of  the  United  States  to  furnish  the  above  supplies, 
could  the  subject  matter  of  the  proclamation  be  brought  within 
the  scope  of  a  neutrality  code. 

It  will  be  observed  that  the  proclamation  recognized  the  new 
order  introduced  by  the  use  of  steam  vessels  in  maritime  v/arfare. 
The  twenty-four  hours'  rule,  thoujrh  not  generally  or  continuously 
accepted,  had  been  imov/n  to  international  usage  since  1759.   The 
limitation  of  asylum  to  a  stay  of  twenty-four  hours  was  first  intro- 
duced by  Great  Britain  in  the  Neutrality  Regulations  of  1662  in  order 
to  preclude  a  repetition  of  the  method  by  which  the  United  States 
corvette  "Tuscarora"  had  for  several  weeks  prevented  the  departure 
from  Southarnpton  of  the  Confederate  cruiser  Nashville.   The  require- 
ment of  a  three  months'  interval  betv/een  successive  supplies  of  coal 
repeats  a  rule  fixed  by  Great  Britain  during  the  American  Civil  War. 
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The  above  rules  are  embodied  in  convention  XIII  of  the  Second  Hague 
Conference  ©f  1907  and  will  be  considered  more  in  detail  in  that 
connection. 

An  insurrection  broke  out  in  Cuba  again  in  1895.   Prom  the 
start,  the  government  realized  that  attempts  would  be  made, as  in 
previous  wars  to  obtain  active  assistance  from  the  neighboring 
shores  of  the  United  States.   In  his  message  of  December  2,  1895, 
President  Cleveland  refers  to  the  contest  as  "arousing  sentimental 
sympathy  and  inciting  adventurous  support  among  our  people",  and  as 
therefore  entailing  "earnest  effort  on  the  part  of  this  Government  to 
enforce  obedience  to  our  neutrality  laws  and  to  prevent  the  territory 
of  the  United  States  from  being  abusedas  a  vantage  ground  from  which 
to  aid  those  in  arms  against  Spanish  sovereignty."   Although  the  in- 
surgents had  no  standing  in  international  law,  the  President  thought 
it  proper  to  issue  on  June  12,  1895  the  formal  proclamation  of  neu- 
trality issued  when  two  recognized  nations  are  at  war.   This  was 
followed  on  July  27,  1896  by  a  second  proclamation  in  v/hich  the 
President  calls  attention  to  the  fact  that  the  neutrality  laws  of 
the  United  States  had,  since  the  date  of  his  former  proclamation, 
been  the  subject  of  authoritative  exposition  by  the  Judicial  tribunal 
of  last  resort  *  on  the  point  as  to  what  constituteo  a  "military  ex- 
pedition or  enterprise";  moreover,  there  was  reason  to  believe  that 
the  citizens  of  the  United  States  failed  to  apprehend  the  m.eaning  and 
operation  of  the  neutrality  laws. 

*The  decision  referred  to  is  that  of  'Viborg  vs. U.S.  (163  U.S.  632) 
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In  1905  when  the  Dominican  lieoublic  was  threatened  with  a 
revolutionary  outhreak,  the  United  States  Government  soiight  to  aid 
the  authorities  of  the  Republic  in  preventing  the  import  of  arms 
and  munitions  into  the  country.    After  consulting  the  Dominican 
Republic,  President  Roosevelt  issued  on  October  14,  1905,  a  pro- 
clamation* based  upon  the  authority  of  an  Act  of  Congress  passed  at 
the  beginning-  of  the  Spanish  War.*   The  Act  of  1898  was  a  war  meas- 
ure and  could  scarcely  support  the  authority  assumed  by  President 
Roosevelt  to  apply  it  to  totally  different  conditions.   Moreover, 
there  v/as  no  penal  clause  attached  to  the  Act  of  1898,  so  that  it 
could  not  be  made  to  serve  the  purpose  of  an  amendment  to  the  neutral- 
ity laws  of  the  United  States. 

On  February  11,  1904,  a  week  after  the  outbreak  of  the  Russo- 
Japanese  v;ar,  a  proclamation  of  neutrality  was  issued  by  President 
Roosevelt.  After  reciting  the  acts  forbidden  by  the  neutrality  laws 
of  the  United  States,  as  in  the  proclamation  of  President  Grant  dur- 
ing the  Franco-Prussian  7/ar,  the  proclamation  sets  forth  the  rules 
relating  to  belligerent  asylum,  etc.  embodied  in  President  Grant's 
second  proclamation  of  October  8,  1870. 

In  November,  1910,  sm  insurrection  broke  out  in  Mexico  which  is 
still  in  progress,  though  under  changed  conditions.   Francisco  MaderOi 
who  had  been  imprisoned  during  the  elections  of  the  previous  July^ in 
which  he  was  Opposition  candidate  to  President  Diaz,  was  released 
from  prison  on  October  9  and  fled  to  Texas  in  disguise.   He  imraediate- 

*For  the  text  of  the  Proclamation,  see  appendix  p. 
For  the  text  of  the  Act,  see  appendix  p. 
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ly  collected  a  body  of  followers  -.vho  were  opposed  to  the  adminis- 
tration of  Diaz,  and  started  a  revolution  in  the  northern  part  of 
the  state  of  Chihuahua.   After  conducting  a  guerilla  warfare  with 
varying  success  for  six  months,  Madero  succeeded  in  forcing  Diaz  to 
resign  on  May  25,  1911,  and  was  himself  elected  President  the  fol- 
lowing October.   During  the  course  of  the  insurrection,  the  Mexi- 
can frontier  hordering  on  the  Iftiited  States  was  frequently  the  scene 
of  battle,  and  the  United  States  Government  found  it  necessary  to 
send  troops  to  the  Texan  border  in  order  to  prevent  hostilities  from 
crossing  the  boundary  line  and  to  enforce  the  observance  of  the  neu- 
trality laws  of  the  United  States.   Less  than  three  months  after  the 
inauguration  of  tiadero,  a  second  revolt  broke  out, and  under  the  pre- 
sent leadership  of  iJeneral  Orozco,  a  former  lieutenant  of  Kadero,  the 
rebels  are  effectively  resisting  the  general  government.   On  March 
2,  1912,  President  Taft  issued  a  proclamation  directed  in  the  usual 
terms  against  acts  within  the  jurisdiction  of  the  United  States  in 
favor  of  the  insurgents.   On  March  14,  1912,  Congress  passed  the 
following  joint  resolution: 

"Joint  Resolution  To  amend  the  joint  resolution  to  prohibit 
the  export  of  coal  or  other  material  used  in  war  from  any  sea- 
port of  the  United  States. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  joint 
resolution  td  prohibit  the  export  of  coal  or  other  material  used 
in  war  from  any  seaport  of  the  United  States,  approved  April 
twenty-second,  eighteen  hundred  and  ninety-eight,  be,  and   hereby 
is,  amended  to  read  as  follows: 

That  whenever  the  President  shall  find  that  in  any  American 
country  conditions  of  domestic  violence  exist  which  are  promoted 
by  the  use  of  arms  or  munitions  of  v/ar  procured  from  the  United 
States,  and  shall  make  proclamation  thereof,  it  shall  be  unlaw- 
ful to  export  except  under  such  limitations  and  exceptions  as  the 
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President  shall  prescrilDe  any  arms  or  munitions  of  war  from 
any  place  in  the  United  States  to  such  country  until  other- 
wise ordered  "by  the  President  or  "by  Congress. 

SEC.  2.       That  any  shipment  of  material  hereby  declared 
unlawful  after  such  a  proclamation  shall  be  punishable  by 
fine  not  exceeding  ten  thousand  dollars,  or  imprisonment  not 
exceeding  two  years,  or  both. 

Approved,  March  14,  1912." 

The  resolution  therefore  empowers  the  President  to  recof^iae 
the  existence  of  conditions  under  which  the  Act  makes  it  unlawful 
to  export  any  arms  or  munitions  of  war  to  the  country  designated. 
In  oursuance  of  the  power  conferred  upon  him.  President  Taft  issued 
on  the  same  day  a  proclamation  announcing  the  existence  in  Mexico 
of  the  conditions  described  in  the  joint  resolution  of  Congress,  and 
the  consequent  applicability  of  the  terms  of  the  resolution. 

In  the  preceding  sketch  of  the  historical  development  of  the 
neutrality  laws  of  the  United  States  and  of  the  successive  proclamations 
calling  the  attention  of  the  public  to  the  determination  of  the  govern- 
ment to  enforce  them  under  the  special  circumstances,  no  attempt  has 
been  made  to  state  the  technical  interpretation  of  the  several  acts  by 
judicial  decision,  or  to  enter  upon  the  diplomatic  discussion  to  which 
alleged  cases  of  violation  of  the  neutrality  lar/s  of  the  United  States 
have  given  rise.   3oth  these  subjects  will  be  considered  later  in  a 
separate  chapter. 


CHAPTER  III. 

THE  AUTHORITATIVS  INTERPKSTATIOl-T  OF  THE  IIEUTRALITY  LAWS  OP  THE  UI-IITED  STATES. 

In  this  chapter  the  attempt  will  be  made  to  set  forth  the  precise 
scope  of  the  neutrality  laws  of  the  United  States  by  an  examination 
of  the  technical  interpretation  given  them  in  the  decisions  of  the 
Federal  Courts,  opinions  of  Attorney  Generals,  the  correspondence 
of  the  State  Department  with  foreign  governments,  and  other  official 
documents.   Before  taking:  up  the  individual  sections  of  the  Revised 
Statutes,  attention  may  be  called  to  certain  points  of  general  criti- 
cism.  The  neutrality  laws  are  penal  in  character  and  are  therefore 
subject  to  the  rule  governing  all  criminal  statutes,  that  they  must 
be  interpreted  within  the  strict  limits  of  the  v/ording  of  the  statute^ 
and  are  to  be  construed  in  favor  of  the  accused  who  is  given  the 
benefit  of  any  doubts  as  to  their  meaning.   In  the  case  of  "The 
Three  Friends"  ,  the  District  Court,  in  commenting  upon  an  extension 
of  the  statute  to  a  case  to  which  it  was  clearly  desirable  to  apply 
it,  said:   "This  statute  is  a  criminal  and  penal  one,  and  is  not  to 
be  enlarged  beyond  what  the  language  clearly  expresses  as  being  in- 
tended.  It  is  not  the  privilege  of  the  courts  to  construe  such 
statutes  according  to  the  emergency  of  the  occasion,  or  according  to 
temporary  questions  of  policy,  but  according  to  principles  considered 
to  have  been  established  by  a  line  of  judicial  decisions.'- 

78  Fed.  Rep. 175.  See  also  The  Carondolet  (37  Fed.Rep.799) ;  The  Itata 
(15  U.S.  App.l). 


The  principle  is  sound,  although  the  application  of  it  was  over- 
ruled on  appeal.   The  rule  of  strict  construction  does  not,  however, 
forbid  a  construction  of  the  statute  in  connection  with  and  in  the 
light  of  other  provisions  of  other  statutes  relating  to  international 

subjects  when  such  provisions  throw  light  upon  the  probable  intent 
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of  the  language  used.    Moreover,  since  the  authority  of  Congress 

to  enact  criminal  statutes  for  the  preservation  of  the  neutral  re- 
lations of  the  United  States  v/ith  other  nations,  is  based  upon  the 
clause  of  the  Constitution  empowering  Congress  to  define  and  punish 
offences  against  the  law  of  nations, it  is  permissible  to  resort  to 
the  rules  of  international  law  to  obtain  light  in  the  construction 
of  the  municipal  statutes  enacted  to  give  effect  to  that  law. 

In  the  follov/ing  examination  of  the  scope  of  the  neutrality- 
laws,  the  chief  stress  will  be  laid  upon  the  positive  character  of 
the  laws,  as  prohibiting  certain  definite  acts,  and  only  incidental 
reference  will  be  made  to  the  acts  not  covered  by  them,  since  these 
latter  will  form  the  subject  of  a  separate  chapter.   The  laws  will 
be  examined  section  by  section,  in  the  order  of  their  position  in 
the  Revised  Statutes. 

Accepting  a  Foreign  Commission. 

Sec. 5281.   Every  citizen  of  the  United  States  isfeo, 
within  the  territory  or  jurisdiction  thereof,  accepts  and 
exercises  a  commission  to  serve  a  foreign  prince,  state, 
colony,  district,  or  people,  in  war  by  land  or  by  sea, 
against  any  prince,  state,  colony,  district,  or  people, 
with  whom  the  United  States  are  at  peace,  shall  be  deemed 
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guilty  of  a  high  misdemeanor,  and  shall  be  fined  not  more 
than  tv/o  thousand  dollars,  and  imprisoned  not  more  than 
three  years. 

The  law  is  limited  in  its  application  to  citizens  of  the  United 
States  and  does  not  apply  to  all  persons  indiscriminately.   A  for- 
eigner not  owing  allegiance  to  the  United  States  could  accept  a  com- 
mission in  the  service  of  his  ovm.   country  or  any  other  country  without 
being  liahle  to  prosecution. 

In  order  to  constitute  the  offence  as  defined,  the  commission 
must  be  accepted  aind  exercised.  The  tv/o  acts  go  together  and  the 
mere  acceptance  alone  of  a  commission  is  not  sufficient  to  subject 
a  citizen  to  prosecution.   In  a  charge  to  the  grand  jury  delivered 
in  1838  by  Circuit  Judge  McLean, at  the  time  of  the  insurrections  in 
Canada,  it  is  stated  that  "some  overt  act,  under  the  ccmmission,  must 
be  done;  such  as  raising  men  for  the  enterprise,  collecting  provis- 
ions, munitions  of  war,  or  any  other  act  which  shows  an  exercise  of 
the  authority  which  the  commission  is  supposed  to  confer." 

The  clause  "to  serve  a  foreign  prince,  state,  colony, district, 
or  people",  as  v/as  pointed  out  in  the  preceding  chapter,  v/as  added 
by  way  of  amendment  to  the  original  act  of  1794  which  read  "to  serve 
a  foreign  prince  or  state."   It  was  meant  to  be  all  comprehensive, 
so  as  to  include  any  political  body  in  i-^iose  service  a  commission 
might  be  accepted  against  a  friendly  state.   The  comprehensive  in- 
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terpretation  placed  upon  this  clause  has  been  generally  given  with 
reference  to  indictments  imder  section  5283  and  will  be  discussed 
in  th^.t  connection.   It  may  be  observed,  hov/ever,  that  in  the 
charge  to  the  grand  jury  referred  to  above.  Judge  McLeaji  held  that 
"the  canmission  may  be  conferred  by  any  district  of  country,  or 
association  of  people,  whose  right  to  confer  it  shall  be  recognized 
by  the  person  appointed.   And  it  is  immaterial  whether  the  com- 
mission has  been  conferred  by  the  popular  voice,  or  by  the  repre- 
sentatives of  such  district,  or  association  of  people."   Accordingly, 
the  acceptance  and  exercise  of  a  commission  to  serve  a  body  of  insur- 
gents who  are  sufficiently  organized  to  issue  such  a  commission  would 
come  v/ithin  the  statute. 

Passing  now  to  a  consideration  of  the  section  as  a  v*iole,  it  may 
appear  that  inasmuch  as  the  words  "accepts  and  exercises  a  commission" 
require  some  overt  act  done  in  pursuance  of  the  commission,  the  of- 
fender could  equally  well  be  prosecuted  imder  subsequent  sections 
which  define  the  acts  held  to  be  in  violation  of  neutrality  by  whom- 
soever committed.   There  are,  however,  certain  acts  which  might  be 
performed  in  the  service  of  a  belligerent  by  a  person  holding  a  com- 
mission under  the  belligerent,  but  which  are  not  covered  by  other 
sections  of  the  statute.   In  the  exercise  of  a  commission^  %  person 
would  be  subject  to  prosecution  for  collecting  money,  arms,  or  pro- 
visions in  the  interest  of  the  belligerent  he  is  serving;  whereas 


these  same  actd  if  performed  independently  of  a  canmission  would  not 

be  unlawful.   V,rhether  owing  to  the  difficulty  of  proving  the  accep- 

tanoe  of  a  commission,  or  from  the  fact  that  in  the  exercise  of  a 

commission  the  acts  committed  have  been  connected  with  military 

expeditions  and  were  therefore  indictable  under  section  5286,  there 

have  been  apparently  no  prosecutions  by  the  United  States  under  the 

section  here  considered. 

Bnlisting  in  Foreign  Service. 

Section  5282.   Every  person  who,  v/ithin  the  territory  or 
jurisdiction  of  the  United  States,  enlists  or  enters  himself, 
or  hires  or  retains  another  person  to  enlist  or  enter  himself, 
or  to  go  beyond  the  limits  or  jurisdiction  of  the  United  States 
with  intent  to  be  enlisted  or  entered  in  the  service  of  any  for- 
eign prince,  state,  colony,  district,  or  people,  as  a  soldier, 
or  as  a  marine  or  seaman,  on  board  of  any  vessel  of  war,  letter 
of  marque,  or  privateer,  shall  be  deemed  guilty  of  a  high  mis- 
demeanor, and  shall  be  fined  not  more  than  one  thousand  dollars, 
and  imprisoned  not  more  than  three  years. 

The  law  applies  to  all  persons  within  the  territory  or  juris- 
diction of  the  United  States  and  makes  no  discrimination  between 
citizens  and  aliens.   Three  distinct  offenses  are  created,  the  first 
consisting  in  the  act  by  v.hich  a  person  enlists  or  enters  himself 
in  the  service  of  a  foreign  state,  the  second  and  third  which  are 
coupled  together  consisting  in  the  acts  of  hiring  or  retaining  others 
to  enlist  in  the  said  service,  or  to  go  beyond  the  limits  of  the 
United  States  with  intent  to  be  so  enlisted.   The  teclmical  inter- 
pretation to  be  placed  upon  the  terms  of  this  section  is  set  forth 


verj'  clearly  in  two  opinions  rendered  in  the  year  1855.   At  that 
time,  (ireat  Britain  was  employing  agents  to  carry  on  a  recruiting 
service  in  the  \Jnited.   States  with  the  object  of  increasing  the  ranks 
of  her  army  in  the  war  against  Piussia.   In  order  to  avoid  prosecu- 
tion under  the  above  section  of  the  neutrality  laws,  the  attempt  v/as 
made  in  some  cases  to  carry  persons  to  Halifaiv  under  false  pretences, 
and  in  other  cases  to  persuade  persons  to  leave  the  United  States 
without  receiving  pay  with  the  understanding  that  they  v;ould  be  paid 
upon  the  performance  of  the  service  desired.   In  the  case  of  the 
United  States  v.  Hertz  ,  the  judge  in  charging  the  jury  said:   "Every 
resident  of  the  United  States  has  a  right  to  go  to  Halifax  and  there 
to  enlist  in  any  army  he  pleases;  but  it  is  not  lawful  for  a  person 
to  engage  another  here  to  go  to  Halifax  for  that  purpose."   That  is 
to  say,  with  respect  to  the  enlisting  of  oneself  in  the  service  of 
a  foreign  state,  the  act  of  enlistmebt  must  take  place  within  the 
jurisdiction  of  the  United  States,  v^iile  with  respect  to  the  hiring 
of  others  to  enlist,  the  offence  is  complete  if  the  person  so  hired 
leave  the  United  States  "having  the  intention  to  enlist  when  he  ar- 
rives out,  and  that  intention  knovm  to  the  party  hiring  him,  anu 
that  intehtion  being  a  portion  of  the  consideration  before  he  hires 
him."   With  respect  to  the  method  of  hiring  or  retaining,  the  judge 
stated  that  "the  hiring  or  retaining  does  not  necessarily  include  the 

26  Fed.  Gases,  Ho. 15,  357. 


the  payment  of  money  on  the  part  of  him  who  hires  or  retains  another. 
He  may  hire  or  retain  a  person  with  an  agreement  that  he  shall  pay 
wa^es  when  the  service  shall  have  been  performed."   Likewise, "a 
person  may  be  hired  or  retained  to  go  beyond  the  limits  of  the 
United  States,  with  a  certain  intent,  tho^^gh  he  is  only  to  receive 
his  pay  after  he  has  gone  beyond  the  limits  of  the  United  States 
with  that  intent."   It  is  not  necessary  that  the  consideration  of 

the  hiring  shall  be  money.   In  the  case  of  the  United  States  v. 
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Kazinski  ,  the  word"retains"  was  declared  to  be  eqjtivalent  to  "an 

'engaging'  of  one  party  by  the  other,  v-lth  the  consent  and  under- 
standing of  both."   The  element  of  consent  is  thus  commented  upon: 
"To  constitute  the  offence  of  enlisting  here,  it  requires  the  con- 
sent of  the  party  enlisting;  and  so  also  the  hiring  and  retaining 
a  person  to  go  abroad  v;ith  intent  to  be  enlisted,  requires  assent 
and  intent  on  the  part  of  the  person  hired  or  retained."   The  act 
of  hiring  or  retaining  may  be  performed  by  agents,  but  it  must  be 
shovm  that  the  aj.-ents  are  employed  for  this  specific  purpose  and  are 
acting  under  the  defendant.   The  captain  of  a  vessel  might  be  aware 
that  the  passengers  he  is  ^ransoorting  for  hire  were  leaving  the 
United  States  for  the  piirpose  of  enlisting  abroad,  but  this  know- 
ledge on  his  part  would  not  constitute  an  offense  under  the  statute. 
V/ith  respect  to  the  d^feaaxe  required  in  proof  of  an  intent  to  enlist, 


^26  Fed.  Gases  No. 15, 508. 


it  may  be  gathered  from  the  conduct  and  declarationc  of  the  person 
both  within  the  United  States  and  after  he  has  reached  the  foreign 
country.     With  respect  to  the  testimony  admissible,  it  was  held 
in  both  of  the  above  cases  that  in  a  prosecution  for  retaining 
others  to  enlist,  the  persons  so  retained  could  testify  to  an  in- 
tent to  enlist  in  a  foreign  country  without  thereby  incriminating 
themselves.    It  is  the  law  of  the  land  that  v/here  two  or  more 
persons  combine  together  to  do  an  unlav^-ful  act,  the  acts  of  each 
may  be  given  in  evidence  for  the  purpose  of  explaining  the  general 
i action."^ 

It  would  seem  that  the  act  of  enticing  others  by  false  pretences 
to  leave  the  United  States  with  the  intent  on  the  part  of  the  person 
enticing  them  that  they  shall  enlist  when  abroad,  but  without  in- 
tent on  their  part  to  so  enlist,  does  not  apparently  come  within  the 
statute.   In  the  same  case,  it  was  argued  by  counsel  for  the  defend- 
ants that  the  purpose  of  this  section  was  to  prevent  only  enlist- 
ments for  marine  service;  and  that  the  v;ord  "soldier"  was  limited 
by  the  following  words  "on  board  a  vessel  of  war,  letter  of  marque, 
or  privateer".   But  against  this  l3,u*Mimlrm,   the  judge  held  that 
"ordinarily  the  words  of  limitation  following  v/ould  qualify  all  the 
words  preceding;  but  here  'soldier'  must  be  taken  in  its  ordinary 
sense,  as  one  enlisted  to  serve  on  land  in  a  land  army."   It  would 

^U.S.  V  Hertz,  26  Fed. Cases,  No. 15, 357. 
■^Ibid. 
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seem  that  this  interpretation  might  be  justified  by  the  actual  words 
of  the  statute.   The  repetition  of  the  word  "as"  before  "a  marine  or 
seaman"  should  properly  be  taken  as  limiting  the  clause  "on  board  of 
any  vessel"  to  the  clause  "as  a  marine  or  seaman".   It  is,  however, 
doubtful  whether  the  interpretation  can  be  justified  as  being  with- 
in the  original  meaning  of  the  statute. 

In  August  of  the  same  year  in  v;hich  the  above  decisions  were 

rendered,  an  elaborate  opinion  on  the  subject  of  foreign  enlistments 

5 
in  the  United  States  v/as  given  by  Attorney  General  Gushing.    At- 
tention may  be  called  to  a  paragraph  in  \'*iich  a  very  broad  inter- 
pretation is  put  upon  the  word  "retains":   "It  is  possible,  also,  that 
he  may  have  supposed  that  a  solemn  contract  of  hiring  in  the  United 
States  is  necessary  to  constitute  the  offence.   That  would  be  mere 
delusion.   The  words  of  the  statute  are  'hire  or  retain'.   It  is 
true,  our  act  of  Congress  does  not  expressly  say,  as  the  British  act 
of  Parliament  does,  'whether  any  enlistment  money,  pay,  or  reward 
shall  have  been  -iven  and  received  or  not',  (Act  59  Geo. Ill,  ch.69, 
s.2;)nor  was  it  necessary  to  insert  these  words.   A  party  may  be 
retained  by  verbal  promise,  or  by  invitation,  for  a  declared  or  knov/n 
purpose.   If  such  a  statute  could  be  evaded  or  set  at  naught  by 
elaborate  contrivances  to  engage  without  enlisting,  to  retain  v/ithout 
hiring,  to  invite  without  recruiting,  to  pay  recruiting  money  in 
fact,  but  tinder  another  name  of  board,  passage  money,  expenses,  or 

^7  Op.  Att.Gen.  367 
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the  like,  it  would  be  idle  to  pass  acts  of  Congress  for  the  ptinish- 
ment  of  this  or  any  other  offence." 

It  may  he  noted  that  the  act  of  soliciting  others  to  go  without 
the  limit  of  the  United  States  to  enlist  in  the  service  of  a  foreign 
state  is  not  covered  by  the  statute.   It  is  difficult  to  see  how 
a  mere  solicitation,  unaccompanied  by  a  contractual  agreement  of  any 
kind,  whether  executed  or  executory,  could  be  prohibited  consistently 
with  the  freedom  of  speech  guaranteed  by  the  Constitution,  unless 
the  act  itself  of  going  without  the  limits  of  the  United  States  to 
enlist  in  such  service  were  to  be  made  criminal. 

Arming  Vessels  against  People  at  Peace  with  the  United  States. 


Sec.  5283.   Every  person  who,  within  the  limits  of  the 
United  States,  fits  out  and  arms,  or  attempts  to  fit  out  and 
arm,  or  procures  to  be  fitted  out  and  armed,  or  Icnowingly  is 
concerned  in  the  furnishing,  fitting  out, or  arming,  of  any 
vessel,  with  intent  that  such  vessel  shall  be  employed  in 
the  service  of  any  foreign  prince  or  state,  or  of  any  colony, 
district,  or  people,  to  cruise  or  commit  hostilities  against 
the  subjects,  citizens,  or  property  of  any  foreign  prince  or 
state,  or  of  any  colony,  district,  or  people,  v;ith  whom  the 
United  States  are  at  peace,  or  who  issues  or  delivers  a  com- 
mission within  the  territory  or  jurisdiction  of  the  United 
States,  for  any  vessel,  to  the  intent  that  she  may  be  so  em- 
ployed, shall  be  deemed  guilty  of  a  high  misdemeanor,  and  shall 
be  fined  not  more  than  ten  thousand  dollars  and  imprisoned  not 
more  than  three  years.   And  every  such  vessel,  her  tackle, 
ar)parel,  and  furniture,  together  with  all  materials,  arms, 
ammunition,  and  stores,  which  may  have  been  procured  for  the 
building  and  equipment  thereof,  shall  be  forfeited;  one- 
half  to  the  use  of  the  informer,  and  the  other  half  to  the 
use  of  the  United  States. 
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This  section,  like  the  preceding  one,  applies  to  all  persons 
within  the  limits  of  the  United  States  without  discrirr.ination  be- 
tween citizens  or  aliens.   The  distinct  acts  v/hicih  it  enijjnerates 


uary,  1866,  this  vessel  was  libel/ed  by  the  United  States  for  for- 
feiture for  having  been  fitted  out  in  the  service  of  the  government 
of  Chile  to  conmit  hostilities  against  the  government  of  Spain. 
The  ovmers  sought  to  prove  that  the  mere  furnishing  and  fitting  out  of 
tt*e  vessel,  provided  it  be  not  armed,  is  not  sufficient  to  constitute 
an  offense  under  the  statute.   The  court  described  the  several  of- 
fenses constituted  by  the  statute  as  follov/s:  "The  offences  set  out 
in  the  section  must  have  been  committed  within  the  limits  of  the 
United  states,  and  are  properly  classified  thus:  "^Irst.  The  fitting 
out  and  arming  by  any  person  of  any  vessel,  with  the  intent  on  the 
part  of  such  person,  that  she  shall  be  employed  in  the  service  of 
any  foreign  state,  or  of  any  people,  to  cruise  Or  commit  hostilities 
against  the  subjects,  citizens  or  property  of  any  foreign  prince  or 
state,  or  of  any  people,  with  vAora  the  United  States  are  at  peace. 
Second.   The  attempting  by  any  person  to  fit  out  and  arm  any  vessel 
v/ith  the  like  intent.   Third.   The  procuring  by  any  person  to  be 
fitted  out  and  armed,  any  vessel  with  the  like  intent.   fourth. 
The  being  knowingly  concerned  by  any  person  in  the  furnishing  of 


1 

17  Fed.  Cases,  No. 9498.  On  appeal  to  the  Girctiit  Court,  the  de- 
cision of  the  District  Court  was  reversed  as  to  the  sufficiency  of 
the  evidence,  without,  however,  impairing  the  principles  on  which 
the  decision  was  based. 
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any  vessel  v/ith  the  like  intent.   Fifth.   The   teing  knowingly  con- 
cerned by  any  person  in  the  fitting  out  of  any  vessel  with  the  like 
intent.   Sixth.   The  being  knowingly  concerned  by  any  person  in 
the  arming  of  any  vessel  with  the  like  intent.   Seventh.   The 
issuing  or  delivering  by  any  person  of  a  comraission,  v;ithin  the 
territory  or  jurisdiction  of  the  United  States,  for  any  ship  or 
vessel,  to  the  intent  that  she  may  be  employed  as  aforesaid.   If 
any  one  of  these  offences  has  been  committed,  the  vessel  in  respect 
to  which  it  is  cornnitted  is,  with  her  tackle,  etc.,  to  be  forfeited." 

'lYith  respect  to  the  above  classification,  it  must  be  noted  that 
under  the  first  three  headings  the  tv/o  acts  of  fitting  out  and  arming 
are  joined  together  as  one  act,  so  that  it  would  seem  to  follow  that 
the  mere  fitting  out  alone,  whether  directly  done  or  attempted  to  be 
done,  or  procured  to  be  done,  could  not  be  considered  as  a  separate 

offence  if  the  vessel  v/ere  not  armed.   This  inference  is  supported 

2 

by  a  dictum  in  the  case  of  the  United  States  v.  Quincy  in  which 

the  court  said:   "It  is  true,  that  v;ith  respect  to  those  who  have 
been  denominated  at  the  bar  the  chief  actors,  the  lav/  would  seem 
to  make  it  necessary  that  they  should  be  charged  with  fitting  out 
•and*  arming.   These  words  may  require  that  both  should  concur, 
and  the  vessel  be  put  in  a  condition  to  commit  hostilities,  in 
order  to  bring  her  v/ithin  the  law."   Under  the  fourth  heading, 

2 

U.S.  V.  Quincy,  6  Pet.  445. 
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the  act  of  being  knowingly  concerned  in  the  mere  furnishing  of  a 
vessel  is  defined  as  an  offense.   It  thus  appears  that  a  person 
could  be  convicted  for  being  knowingly  concerned  in  the  act  of 
furnishing  and  fitting  out  a  vessel,  whereas  he  apparently  could 
not  be  convicted  of  the  act  itself  apart  from  any  arming  of  the 
vessel.   Whether  this  inference  from  a  mere  dictum  would  be  sup- 
ported if  the  question  were  to  be  passed  upon  squarely  by  the  court 
is  doubtful;  there  was,  however,  no  hesitation  on  the  part  of  the 
court  in  pronouncing  that  the  act  of  being  knowingly  concerned  in 
the  furnishing  and  fitting  out  of  a  vessel  constituted  an  offense. 
In  answer  to  the  contention  of  the  claimants  (owners)  in  the  case 
of  The  Meteor  that  nothing  short  of  the  double  act  of  fitting  out 
and  arming,  or  the  act  of  being  knowingly  concerned  in  the  fitting 
out  and  arming  was  punishable  under  the  statute,  the  court  held  that 
such  an  interpretation  was  contrary  to  the  purpose  of  the  law.   "The 
mischief  against  which  the  statute  intended  to  guard  was  not  merely 
preventing  the  departiire  from  the  United  States  of  an  armed  vessel, 
but  the  departure  of  any  vessel  intended  to  be  employed  in  the  ser- 
vice of  any  foreign  pov/er,  to  cruise  or  conmit  hostilities  against 
any  foreign  power  with  whom  the  United  States  are  at  peace.   The 
neutrality  of  the  government  of  the  United  States  in  a  war  between 
two  foreign  powers  would  be  violated  quite  as  nuch  by  allowing  the 
departure  from  its  ports  of  an  unarmed  vessel  with  the  clear  intent 
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to  cruise  or  commit  hostilities  against  one  of  the  belligerents 
as  it  would  be  by  pennitting  the  departure  from  its  ports  of  an 
armed  vessel  with  such  intent.  *   *   *   jt  wuld  be  a  very 
forced  interpretation  of  the  statute  to  say  that  it  -iwas  not  an 
offense  against  it  to  Icnovdngly  fit  out  the  vessel  with  every- 
thing necessary  to  make  her  an  effective  cruiser,  except  her  arms, 
and  with  the  intent  that  she  should  become  such  a  cruiser,  because 
it  could  not  be  shown  that  there  was  any  intent  that  she  should  be 
armed  within  the  United  3tates."   This  interpretation  of  the  statute, 
though  doubtless  within  the  spirit  of  the  law.  and  probably  in  accord 
with  the  intention  of  the  law,  is  scarcely  the  strict  interpretation 
proper  to  a  penal  statute.   The  court,  in  fact,  admits  that  "the  act 
in  this  respect  may  not  be  drawn  with  very  great  perspicuity",  quot- 
ing the  v/ords  of  Justice  Thompson  in  the  earlier  case  of  the  Iftiited 
States  V.  >uincy  ,  upon  v^hich  case  the  court  bases  its  decision  and 
considers  the  interpretation  of  the  statute  on  this  point  as  settled. 

With  respect  to  the  extent  of  equipment  necessary  to  constitute 
a  fitting  out  of  the  vessel,  it  may  be  inferred  from  what  has  been 
said  that  complete  equipment  is  not  necessary.   The  statute  makes 
it  an  offense  to  attempt  to  fit  out  a  vessel.  An   attempt  to  fit 

out  is  evidently  something  short  of  a  complete  fitting  out,  and  does 

4 
not  even  imply  any  definite  progress  towards  it  .   In  the  case  of 
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The  Pity  of  Mexico  ,  the  court  said:   "This  vessel  was  f-ornished 
and  fitted  out,  in  the  usual  acceptation  of  the  tenns,  provided 
with  the  necessary  supplies,  and  put  in  a  condition  for  proceeding 
to  sea,  within  the  United  States.   V.Tiether  she  was  well  furnished 
or  fitted  out  is  not  the  question,  if  she  was  so  supplied  as  to 
proceed  on  her  v/ay."   In  the  case  of  The  Laurada  ,  the  court  held 
that  "it  is  not  necessary  to  a  forfeiture  that  the  furnishing,  fitting 
out  or  armine:  of  a  vessel  for  the  prohibited  putpose  should  he  com- 
pleted within  the  limits  of  the  United  States.   It  is  sufficient 
that  by  prearrangement  within  the  limits  of  the  United  States,  the 
vessel  having  been  procured  here,  the  furnishing,  fitting  out,  or 
arming  is  to  be  effected  or  completed  after  she  has  gone  beyond 
these  limits."   It  might  even  happen  that  a  vessel  which  had  not 
actually  been  armed  within  the  limits  of  the  United  States  could 
be  held  to  have  been  so  armed  if  its  armament  were  furnished  it  on 


the  high  seas  under  an  agreement  to  that  effect  made  within  the 

7 

United  States.   In  the  case  of  The  Garondolet  ,  it  was  held 


zC^tK^A 


as  aii  obiter  dlctum-that  "when  the  arming  is  on  the  high  seas, 
through  another  vessel,  proof  that  both  were  despatched  from  our  ports 
as  parts  of  a  concerted  scheme  made  here,  is  justly  held  proof  of 

an  attempt,  within  the  limits  of  our  jurisdiction,  to  fit  out  and 
ami'  the  vessel  with  intent  to  ccrarnit  hostilities  and  hence  within 


^  85  Fed.Rep.  760 
"^37  Fed. Hep. 799 
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the  statute."   In  this  connection,  it  may  be  noted  that  arms  and 
ammunition  on  board  a  vessel  intended  for  the  equipment  of  another 
vessel  which  has  been  fitted  out  in  violation  of  our  neutrality 
laws  are  subject  to  seizure,  even  although  the  delivery  has  never 

been  completed  ;  but  the  vessel  transporting  such  arms  and  ammuni- 

9 
tion  is  not  liable  to  forfeiture  .   The  next  point  to  which  atten- 
tion must  be  drawn  is  the  intent  with  which  the  several  acts  above 
defined  must  be  performed.   The  existence  or  non-existence  of  this 
intent  marks  off  the  two  distinct  classes  of  acts  permitted  and  acts 
forbidden  by  the  statute.   In  the  case  of  The  Meteor  above  referred 
to,  the  counsel  for  the  claimants  (owners)  laid  °:reat  stress  upon 
the  fact  that  citizens  of  a  neutral  country  have  an  acknowledged 
right  to  sell  in  their  own  ports  to  either  belligerent  arms  and 
munitions  of  war,  and  that  this  right  included  the  right  to  sell 
a  vessel  of  war,  whether  armed  or  unarmed.   In  support  of  this 
contention,  the  claimants  relied  upon  the  decision  of  the  court  in 
the  case  of  The  Santissima  Trinidad"*-^  decided  in  1822.   In  that 
case,  it  v/as  held  by  Justice  Story,  howevgig,  as  an  obiter  dictum 
that  there  is  "nothing  in  our  laws,  or  in  the  law  of  nations,  that 
forbids  our  citizens  from  sending  armed  vessels,  as  well  as  munitions 
of  war,  to  foreign  ports  for  sale.   It  is  a  commercial  ventxire  r^ich 
no  nation  is  bound  to  prohibit,  and  which  only  exposes  the  persons 

U.S.  V.  214  Boxes  Arms,  etc.  20  Fed.i(ep.50 

9 

The  Robert  and  Minnie,  47  Fed. Rep. 84. 

10 

7  V/heat.   283 
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engaged  in  it  to  the  penalty  pf  confiscation."   In  ansv/er  to  this 
contention,  the  coirrt  pointed  out  that  the  case  of  the  Santissima 
Trinidad  Involved  the  sale  of  a  vessel  in  a  foreign  port,  whereas 
the  sale  of  the  Lleteor  took  place  in  a  port  of  the  United  States, 
and  that  there  was  lacking  in  the  latter  case  the  element  of  "com- 
r.ercial  adventure"  present  in  the  former.   In  illustration  of  the 
idea  of  a  "conmeroial  adventure",  the  court  referred  to  the  case  of 
The  Grand  Para   decided  at  the  same  term  as  the  case  of  The  Santissima 
Trinidad,  in  which  Chief  Justice  Marshall  found  a  violation  of  sec~ 
tion  5263  in  the  fact  that  the  vessel  in  question  "was  purchased,  and 
that  she  sailed  out  of  the  port  of  Baltimore,  armed  and  manned  as  a 
vessel  of  war  for  the  purpose  of  being  employed  as  a  cruiser  against 
a  nation  with  whom  the  United  States  were  at  peace."   The  conclusion 
reached  by  the  court  was  that  while  the  sale  of  a  fully  armed  vessel 
of  war  in  the  United  States  to  a  belligerent  government  or  to  a  subject 
or  citizen  of  such  frovernrnent  might  be. as  a  naked  act  no  offense 
against  the  neutrality  laws  of  the  United  States  yet  "if  such  vessel 
passes  virtually,  and  to  all  practical  intents  and  nurposes,  in  the 
United  States,  into  the  control  of  the  belligerent  power,  or  of  its 
subject  or  citizen,  vvfith  the  intent  on  the  part  of  those  concerned 
in  putting  the  vessel  under  such  control  that  she  ■'hall  be  employed 
in  the  service  of  the  belligerent  power,  to  cruise  or  commit  hostili- 


18 


ties  against  the  subjects,  citizens  or  property  of  a  power  at  war 
v/ith  such  belligerent  and  at  peace  with  the  United  States,  the  neutral- 
ity of  the  United  States  is  compromised,  and  the  neutrality  iar;  of  the 
United  States  is  violated.  *   *   *   rpj^g  intent  is,  under  the  third 
section,  the  thing  which  marks  the  offense." 

".Vith  respect  to  the  time  of  forming  and  the  fixity  of  the  intent, 

12 
it  is  stated  by  the  court  in  the  case  of  the  United  States  v.  :iuincy 

that  whereas  the  preparations,  according  to  the  very  terns  of  fke   act, 

must  be  made  within  the  limits  of  the  United  States,  "it  is  equally 

necessary  that  the  intention  with  respect  to  the  employment  of  the 

vessel  should  be  formed  before  she  leaves  the  United  States.  And   this 

must  be  a  fixed  intention,  not  conditional  or  contingent,  depending 

on  some  future  arrangements.   This  intention  is  a  question  belonging 

exclusively  to  the  Jury  to  decide.   It  is  the  material  point  on  v.hich 

the  legality  or  criminality  of  the  act  must  tuni;  and  decides  whether 

the  adventure  is  of  a  criminal  or  v/arlike  character."   Accordingly, 

acts  done  in  pui'suance  of  an  intent  not  formed  until  after  the  vessel 

had  left  the  limits  of  the  United  States  were  held  not  to  constitute 

13 
an  offense  under  the  statute  .   It  is  not,  of  course  necessary  that 

the  intention  should  be  carried  into  execution;  the  fact  that  it  is 

defeated  by  subsequent  events  does  not  purge  an  offense  vniich  v/as 

■'•^  6  Pet.  445.  See  also  an  opinion  of  Atty.Gen.  Legare  3  Cp.Atty.Gen.741. 

^^  See  The  Laurada,98  Fed.Rep.  963,  affirming  65  Fed.xiep.760.   See  also 
the  early  case  of  Mooob  -.  The  Alfred  (3  Dall.307)  in  which  it  was  held 
that  a  vessel  v/h:ch  had  been  built  in  Ilew  York  for  use  as  a  privateer 
in  case  of  war  between  the  United  States  and  Great  Britain,  and  which 
v/as  afterwards  sold  to  a  French  citizen  and  used  by  him  as  a  privateer, 
could  not  be  condemned  under  the  statute. 


19 


previously  consunmated. 

The  determination  of  what  acts  are  necessary  to  ccnstitute  the 
"hostilities"  which  the  vessel  is  fitted  out  to  commit  presents  little 
difficulty.   Apart  from  the  act  of  directly  making  war  upon  its 

enemy,  the  vessel  may  be  gxiilty  of  complicity  in  the  acts  of  violence 

15 
of  those  whom  it  is  transporting.   In  the  case  of  The  City  of  Mexico. 

the  court  held  that  a  vessel  must  "be  considered  as  committing  hostili- 
ties when  it  is  part  and  portion  of  a  hostile  expedition  either  by 
carrying  troops  not  as  mere  passengers  but  for  the  purpose  of  making, 
if  necessary,  a  forcible  landing  for  them,  or  by  acting  as  a  base  of 
supplies  for  the  expedition.   "It  matters  little",  it  was  said,  "in 
the  effect  of  her  hostilities,  whether  she  throw  shot  and  shell  from 
her  ports,  or  despatch  boat-loads  of  armed  men  from  her  gang-ways." 

'v7e  next  pass  to  a  consideration  of  the  political  bodies  in  whose 
service  the  forbidden  acts  are  committed  and  at^ainst  \*iom  they  are 
committed.   The  words  are  "in  the  service  of  any  foreign  prince  or 
state,  or  of  any  colony,  district  or  people  *  *  *  against  the  sub- 
jects, citizens  or  oroperty  of  any  foreign  prince  or  state,  or  of  any 
colony,  district,  or  people  with  whom  the  United  States  are  at  peace." 
It  has  been  pinted  out  before  that  they  are  an  extension  of  the  v/ords 

"foreign  prince  or  state"  found  in  the  Act  of  1794.   The  case  of 

16 
Gelston  v.  Hoyt   ,  decided  in  1818, illustrates  the  limited  application 

14 

See  U.S.  V.  ;iuincy,  6  Pet. 445 

15 

28  Fed. Rep. 148 

^S  7rtieat.246. 
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of  the  Act  of  1794.   The  act  was  held  not  to  apply  to  a  nev/  govern- 
ment unless  it  had  been  recognized  by  the  United  States  or  by  the 
government  of  the  coimtry  to  which  the  new  state  formerly  belonged. 
After  the  passage  of  the  Act  of  1618,  there  could  be  no  doubt  that 
bodies  of  insurgents  whose  belligerency  had  been  recognized  were 
included  laider  the  words  "colony,  district  or  people".   With  respect 

to  bodies  of  insurgents  who  had  not  been  recognized  as  belligerents, 

17 
it  was  stated  as  an  obiter  dictum  in  the  case  of  The  Carondolet.  de- 
cided in  1689,  that  "there  can  be  no  obligation  of  neutrality  except 
towards  some  recognized  state  or  power,  de  jure  or  de  facto.   Neutral- 
ity presupposes  at  least  two  belligerents;  and,  as  res-oects  any  recog- 
nition of  belligerency,  i.e.  of  belligerent  rights,  the  judicia]-y  must 
follow  the  executive.  *  *  *  The  United  States  can  hardly  be  said  to 
be  'at  peace',  in  the  sense  of  the  statute,  with  a  faction  v/hich  they 
are  unwilling  tc  recognize  as  a  government;  nor  could  the  cruising  or 
cornmitting  of  hostilities,  against  such,  a  mere  faction  well  be  said  to 
be  committing  hostilities  against  the  'subjects,  citizens,  or  property 
of  a  district  or  people'  within  the  meaning  of  the  statute."   In  the 
same  year,  and  with  reference  to  the  same  warring  factions  in  Haiti, 
it  was  again  held  in  the  case  of  The  Gonserva  that  in  order  to  justify 
forfeiture  of  a  vessel  under  section  5283,  the  fact  must  be  shown  that 
the  government  against  which  it  is  alleged  that  the  vessel  is  intended 

•^'''  37  Ped.Rep.  799 

18 

38  Fed. Sep.  431. 
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to  commit  hostilities  has  been  recognized  by  the  Iftiited  States." 
The  position  taken  by  the  District  Courts  in  the  above  cases  v/as 

over-ruled  by  the  Supreme  Court  of  the  United  States  in  the  case 

19 
of  The  Three  Friends   ,  decided  in  1897.   In  November,  1896,  the 

steamer  fhree  Friends  was  seized  and  libeled  on  behalf  of  the 

IMited  States  for  having  been  fitted  out  and  armed  in  the  service 

of  "a  certain  people"  then  engaged  in  armed  resistance  to  the  King 

of  Spain  in  the  islcuid  of  Cuba.   On  behalf  of  the  owners,  it  was 

argued  that  the  words  "colony,  district,  or  people"  applied  only  to 

recognized  insurgents  and  that  since  the  insurgents  in  Cuba  had  not 

been  recognized  by  the  United  States,  there  was  no  offense  under  the 

statute.   Chief  Justice  Fuller,  in  delivering  the  opinion  of  the 

Court,  argued  that  the  v/ord  "state"  might  with  reason  be  held  to 

include  recognized  belligerents,  leaving  the  words  "colony,  district 

or  people"  to  be  applied  to  unrecognized  belligerents.   However, 

even  if  the  word  "state"  admitted  of  a  less  liberal  signification, 

why  should  the  meaning  of  the  words  "  colony,  district  or  people" 

be  confined  only  to  parties  recognized  as  belligerent.   "The  word 

'people'  *  *  *  taken  in  connection  with  the  words  'colony'  and 

'district'  covers  in  our  judgment  any  insurgent  or  insurrectionary 

•body  of  people  acting  together,  undertaking  or  committing  hostilities, 

although  its  belligerency  has  not  been  recognized." 
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It  is  important  to  note  here  that  from  the  point  of  view  of 
international  law  there  is  no  reason  for  the  inclusion  of  the 
words  "-nl  "iiriti,  district  or  people"  in  describing  the  political 
bodies  against  whom  hostilities  may  not  be  cor.imitted.   The  obliga- 
tions of  the  United  States  as  a  neutral  do  not  extend  to  the  repression 
of  acts  committed  within  its  jurisdiction  against  bodies  of  insurgents 
who  have  not  been  recognized  as  belligerents,  nor,  legally  speaking, 
even  to  the  repression  of  acts  committed  against  communities  whose  de 
facto  belligerency  has  been  recognized  but  which  are  not  yet  legal 
persons  in  international  law.   On  the  other  hand,  the  neutrality  of 
the  United  States  would  be  compromised  if  hostilities  could  be  committed 
in  the  service  of  a  "colony,  district  or  people"  against  a  foreign  state. 
Interpreting  the  statute  in  the  light  of  international  obligation,  there 
would  seem  to  be  no  force  in  the  argument  of  Justice  Harlanj!(  in  his  dis- 
senting opinion  that  the  words  "colony,  district  or  people"  where  they 
first  appear  in  section  5263  cannot  have  a  different  meaning  fron  the 
same  words  in  the  subsequent  clause  "colony,  district  or  people  with 
whom  the  United  States  are  at  peace";  and  that  the  United  States  cannot 
properly  be  said  to  be  "at  peace"  or  not  "at  peace"  with  a  body  of  un- 
recognized insurgents.   The  argument  was  anticipated  by  Chief  Justice 
Fuller  v/ho  pointed  out  that  the  v/ords  as  used  in  the  two  connections 
were  "affected  by  obviously  different  considerations"  and  that  "if 
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the  necessity  of  recofTiition  in  respect  to  the  objects  of  hostilities, 
by  sea  or  land,  v/ere  conceded,  that  would  not  involve  the  concession 
of  such  necessity  in  respect  of  those  for  whose  service  the  vessel  is 
fitted  out." 

With  respect  to  the  specific  punishment  appointed  for  the  persons 
concerned  in  the  forbidden  acts  and  for  the  vessel  which  is  their 
instrument,  it  may  be  observed  that  there  is  no  necessity  of  joint 
condemnation  at  the  same  time  of  both  persons  and  vessel.   In  the 
case  of  The  Three  Friends,  it  was  held  that  "the  contention  ^ff*  for- 
feiture under  U.S.  Rev.  Stat.  Sec.  5283  depends  upon  the  conviction 
of  a  person  or  persons  for  doing  the  acts  denoimced  is  untenable. 
This  suit  is  a  civil  suit  rn   rem  for  the  condemnation  of  the  vessel 
only,  and  is  not  a  criminal  prosecution.   The  two  proceedings  are 
wholly  independent  and  pursued  in  different  courts,  and  the  result 
in  each  might  be  different! 

Arming  Vessel  to  cruise  against  citizens  of  the  United  States* 


Section  5284.   Svery  citizen  of  the  United  States  who,  without 
the  limits  thereof,  fits  out  and  arms,  or  attempts  to  fit  out  and 
arm,  or  procures  to  be  fitted  out  and  arrned,  or  knov/inply  aids  or 
is  concerned  in  furnishing,  fitting  out,  or  arming  any  private 
vessel  of  war,  or  privateer,  with  intent  that  such  vessel  shall 
be  employed  to  cruise,  or  commit  hostilities,  upon  the  citizens 
of  the  United  States,  or  their  property,  or  who  takes  command  of, 
or  enters  on  board  of  any  such  vessel,  for  such  intent,  or  \vho 
purchases  any  interest  in  any  such  vessel,  with  a  view  to  share 
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in  the  profits  thereof,  shall  be  deemed  guilty  of  a  high  mis- 
demeanor, and  fined  not  more  thaji  ten  thousand  dollars,  and 
imprisoned  not  more  than  ten  years.   And  the  trial  for  such 
offense,  if  committed  without  the  limits  of  the  United  States, 
shall  be  in  the  district  in  which  the  offender  shall  be  ap- 
prehended or  first  brought. 

This  section  as  was  pointed  out  in  Chapter  II  re-enacts  the 
Act  of  June   14,  1797.   It  does  not  properly  belong  to  a  neutrality 
code,  inasmuch  as  it  is  directed  towards  protecting  citizens  of  the 
United  States  against  the  depredations  of  privateers  commanded  by 
their  fellow-citizens.   It  was  embodied  in  the  Act  of  1816,  probably 
because  of  its  historical  connection  with  the  Act  of  1794,  and  in  con- 
sequence found  its  way  into  the  revised  statutes.   It  is  to  be  observed 
that  the  section  refers  to  acts  committed  "without  the  limits"  of  the 
United  States  and  is,  in  this  respect,  anrf  unusual  instance  of  the 
punishment  by  the  United  States  of  crimes  committed  by  its  citizens 
outside  of  its  jurisdiction. 


Augmenting  force  of  a  foreign  vessel  of  war. 


Section  5285.   Every  person  v/ho,  within  the  territory  or  juris- 
diction of  the  United  States,  increases  or  augments,  or  proctires 
to  be  increased  or  augmented,  or  Knowingly  is  concerned  in  in- 
creasing or  augmenting,  the  force  of  any  ship  of  war,  cniiser 
or  other  armed  vessel,  \^4iich,  at  the  time  of  her  arrival  v/ithin 
the  United  States,  was  a  ship  of  war,  or  cruiser,  or  armed  vesse], 
in  the  service  of  any  foreign  prince  or  state,  or  of  any  colony, 
district  or  people,  or  belonging  to  the  subjects  or  citizens  of 
any  such  prince,  or  state,  colony,  district,  or  people,  the  same 
being  at  war  with  any  foreign  prince  or  state,  or  of  any  colony 
district  or  people  with  whom  the  ttiited  States  are  at  peace,  by 
adding  to  the  number  of  the  guns  of  such  vessel ,  or  by  changing 
those  on  board  of  her  for  guns  of  a  larger  caliber,  or  by  adding 
thereto  any  equipment  solely  applicable  to  war,  shall  be  deemed 
guilty  of  a  high  misdemeanor,  and  shall  be  fined  not  more  than 
one  thousand  dollars  and  be  imprisoned  not  more  than  one  year. 
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By  way  of  f-reiieral  comment  upon  this  section,  it  is  to  bo  ob- 
served that  as  far  as  the  act  itself  of  increasing  or  augmenting 
the  force  of  a  foreign  ship  of  v/ar  is  concerned,  it  might  properly 
be  included  within  the  meaning  of  the  term  "fits  out  and  arms",  used 
in  section  5283.   But  inasmuch  as  the  ship  of  war  to  which  the  act 
applies  must  be  at  the  time  of  its  arrival  in  the  United  i^tates  either 
in  the  service  of  a  foreign  prince  or  state,  etc.  or  the  property  of 
the  subjects  or  citizens  of  a  foreign  prince  or  state,  etc.  which 
foreign  prince  or  state,  etc.  is  at  war  with  a  foreign  prince  or 
state,  etc.  v;ith  v;hom  the  United  3tates  are  at  peace,  it  is  seen 
that  there  is  no  necessity  of  proving  the  intent  which  constitutes 
the  gravamen  of  the  offense  under  section  5263.   The  criminal  in- 
tent is  to  be  presumed  from  the  fact  that  the  vessel  v/hose  force  is 
augmented  is  clearly  to  be  used  to  commit  hostilities  against  a  for- 
eign state  with  v/hom  the  United  States  are  at  peace.   It  is  the  ab- 
sence, therefore,  of  the  necessity  of  proving  with  v/hat  intent  the 
prohibited  acts  are  done  which  distinguishes  section  5285  from  section 
5283. 

Moreover,  this  section  was  designed  to  provide  specifically  for 
a  definite  offense  which  was  being  committed  at  the  time  of  the  passage 
of  the  original  act  of  1794.   Three  offenses  are  defined:  the  act  of 
increasing  or  augmenting  the  force  of  a  ship  of  war,  the  act  of  pro- 
curing such  increase  or  augmentation,  and  the  act  of  being  knowingly 
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concerned  in  such  increase  or  aiigmentation.   The  different  acts 
may  te.ke  any  one  of  three  definite  forms:  addition  to  the  existing 
member  of  gvins;  a  substitution  of  guns  of  a  larger  caliber;  an 
addition  of  equipment  solely  applicable  to  v/ar.   Any  addition  to 
the  force  of  the  vessel  which  does  not  take  one  of  the  above  three 
forms  must  be  libeled  under  section  5283  and  the  criminal  intent 
proved. 

In  a  number  of  early  cases,  prizes  captured  by  foreign  privateers 
which  had  augmented  their  force  within  the  United  States  were  re- 
stored to  their  owners  .   As  the  prohibited  acts  were  set  forth 
in  definite  terms,  there  was  little  difficulty  in  passing  upon  what 
should  constitute  an  increase  or  augmentation  of  force^  .   In  one 
case  it  was  held  that  the  repairing  of  the  waifetj^  of  the  vessel,  and 
the  cutting  of  two  ports  in  it  for  guns  was  sufficient  to  constitute 


Ann*^,  the  court  refused  to  restore  a  British  vessel  brought  as  prize 
into  the  port  of  Charleston  by  a  French  privateer  which  had  previously 
made  certain  repairs  in  that  port,  the  repairs  having  been  of  a  purely 
nautical  character.   The  fact  that  the  guns  had  been  taken  out  during 
the  course  of  repairs  and  then  replaced  was  held  not  to  constitute  an 
augmentation  of  force. 


1 

See  The  Kancy  (Bee,  73);  The  Betsy  Uathcart  (Bee,  292). 
2 
See  The  Brothers  (Bee,  76) 

3 


3  Dall.  319. 
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Militairy  Expeditions  against  people  &t  jpeace  with  the  United  States. 

Section  5286.     Every  person  who,   within  the  territory  or 
jurisdiction  of  the  United  States,   begins,    or  sets  on  foot,    or 
-provides  or  prepares  the  means  for,    any  military  expedition  or 
enterprise,   to  be  carried  on  frora  thence  against  the  territory 
or  dominions  of  any  foreign  prince  or  state,   or  of  any  colony, 
district,    or  people,    with  whom  the  United  States  are  at  peace, 
shall  be  deemed  guilty  of  a  high  misderaeanor,    and  shall  be  fined 
not  exceeding  three  thousand  dollars,   and  imprisoned  not  more 
than  three  years. 

Before  considering  the  different  acts  v;hich  constitute  an  offense 

under  this  section,    attention  must  be  called  to  the  fact  that  there  is 

no  mention  in  the  statute  of  the  foreign  political  bodies  in  whose 

service  the  military  expedition  might  be  set  on  foot.       Hence  if  the 

expedition  is  in  the  service  of  an  insurgent  body  in  revolt  against  a 

state  with  which  the  United  States  is  at  peace,   no  question  could  arise 

as  to  whether  the  insurgents  had  been  recognized  by  the  United  States  as 

belligerents,    so  that  the  earlier  interpretation  of  this  point   in 

Section  5283  was  not  applicable  to  this  section.       Accordingly  the 


operation  of  the  statute  was  "not  necessarily  dependent   on  the  existence 
of  such  state  of  belligerency','  was  not   in  point,    since  there  was  no  need 
of  making  it  with  reference  to  the  political  bodies  in  whose  service  the 
expedition  was  set  on  foot;    and  the  statement  was  evidently  not  meant 
to  apply  to  political  bodies  against  lAioa  the  expedition  was  organized^ 
Since  in  a  later  case^  chief  Justice  Fuller,   who  delivered  both  opinions, 

^163  U.  S.  632. 

2The  Three  Friends  (166  U.S.  1). 
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deliberately  refrained  from  inclading  unrecognized  insurgent  bodies 
under  a  "colony,   district,    or  people,   with  whom  the  United  States  are 
at  peace. " 

The  offensee  under  the  statute  are  defined  disjunctively.       A 
very  careful  analysis  of  the  several  acts  vfhich  constitute  an  offense 
was  made  in  a  charge  to  the  grand  jury  by  Judge  McLean,   referred  to 
undar  Section  5281.     "To   'begin'   the  military  expedition  *  *  *  is  to 
do  the  first  act  which  may  lead  to  the  enterprise.        The  offense  is 
cons^onraated  by  any  overt  act  vri^ish  shall  be  a  commencement  of  the  ex- 
pedition, though  it   should  not  be  procufced.   *  «  «     To  set  it  on  foot 
may  imply  some  progress  beyond  that  of  beginning  it.       Any  combination 
of  individuals  to  carry  on  the  expedition  is   'setting  it  on  foot,'   and 
the  contribution  of  money  or  anything  else  which  shall  induce  such 
combination  may  be  a  beginning  of  the  enterprise.        'To  provide  the 
meaiis  for  such  an  enterprise'  is  within  the  statute.       To  constitute 
this  offense,    the  individual  need  not   eaogage  personally  in  the  expe- 
dition.       If  he   furnish  the  munitions  of  war,   provisions,   transpor- 
tation,  clothing,    or  any  other  necet3saries,   to  men  engaged  in  the 
expedition,  he  is  guilty."^       However,    in  an  indictment   for  any  of 
the  above  acts,    the  principle  holds  that   some  overt  act   is  necessary 
to  secure  conviction.        In  the  case  of  the  United  States  _  v.   Lumsden,^ 
the  court   stated  that   "no  proposition  can  be  clearer  than  that   some 


3  30  Fed.   Cases,   No.   18,267. 

4  26     "  "         "     15,641. 
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definite  act  or  acts,    of  which  the  mind  can  take  cognizance,  must  be 
proved  to  sustain  the  charge  against  these  defendants.       Mere  words, 
written  or  spoken,   though  indicative  of  the  strongest  desire  and  the 
most  determined  purpose  to  do  the  forbidden  act,   will  not  constitute 
the  offense."       Sons  "distinctive  eubstontive  fact"  must  be  proved. 
Moreover  it  was  held  that  if  the  proof  shows  "that  .Tieans  were  procured, 
to  be  used  on  the  occurrence  of  some   future  contingent   event,    no  liabi- 
lity is  incurred  under  the  statute."       The  following  acts,    among  others, 
have  been  held  to  come  within  the  statute:     the  enlistment  of  men  for 
the  expedition,^  the  contribution  of  money,    clothing,   provisions,   arms, 
etc.,'  the  furnishing  of  transportation  for  the  troops  so  collected,' 
V/ith  respect  to  the  deteruination  of  what   constitutes  a  :nilitary 
ejqpedition  or  enteirprise,    there  are  several  cases  setting   forth  in 

great  detail  the  precise  acts  and  the  circumstances  under  which  they 

p 

must  be  performed.   In  the  case  of  the  United  States  ^  y.  Hart,  it 

was  held  that  there  must  be  "a  body,  because  one  or  two  men  cannot 
constitute  an  expedition."  This  body  must  be  made  up  of  soldiers, 
and  of  officers  to  whom  the  former  are  under  the  duty  of  military 
obedience.   The  body  must  be  provided  with  appropriitte  arcs,  and  must 
act  as  a  unitjf.   It  is  not  necessary,  however,  that  the  non  shall 
heve  teen  drilled,  nor  even  that  they  choulti  be  brought  into  personal 
contact  with  one  another  within  the  limits  of  the  United  States.  They 

5  30  Fed.   Cases,  IIo.  16,267. 

6  United  States     v.   O'Sullivwi, (27  Fed,   Cases,   Mo.   15,975), 
'''  United  States     v,  Lwrphy     (84  Fed.  Rep.   609). 

8  74  Fed.   Rep.   724;   and  on  appeal,    78  Fed.   Rep.   866. 
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may  leave  the  United  States  at  different  points  and  etill  constitute 
an  expedition,   provided  there  has  been  a  previous  nrrangecient  to  meet 
at  some  deoignoted  point  outside  the  United  States.  In  the  c&se  of 

the  United  States     v. O'Brien.       streee  was  laid  upon  the  neceseity  of 
802ce  kind  of  "combination  and  organization"  amorig  the  men  which  will 
lead  them  to  act  together  as  a  body.       The  case  of  Viiborg    y.  United 
States         arose  out  of  an  indictrent   of  the  plaintiff  in  error  for 
having  been  engaged,   as  captain  of  a  steen;er,   in  a  militairy  expedition 
against  the  island  of  Cuba  then  belonging  to  Spe.in.       Chief  Justice 
Fuller  thus  sucaned  up  the  evidence  which  he  considered  conclusive  of 
the  existence  of  a  milit'iry  expedition.     "This  body  of  men  went  on 
board  a  tug  loaded  vdth  arras;     were  taken  by  it  30  or  40  miles  tmi 
out  to  sea;   and  met  a  oteainer  outside  the  3-raile  limj.t  by  prior  arrange- 
ment;    boarded  her  with  the  arms,   opened  the  boxes  and  distributed  them 
among  themselves;     drilled  to  some  extent;     were  apparently  officered; 
£md  then,   as  preconaerted,   disembarked  to  effect  an  armed  landing  on 
the  coast  of  Cuba."       The  detailed  acts  which  the  court  held/(  are  re- 
quired to  constitute  a  military  exi;edition,    seen  to  contradict  the 
extremely    liberal     interpretation  put  by  the  court  upon  the  *'orde 
"begins,    or  sets  on  foot."       In  explanation  it  may  be  said  that  v/hile 
the  fact  of  a  military  expedition  may  require  elaborate  proof,    evidence 
of  complicity  in  it  is  less  difficult  to  obtain. 

9  84  Fed.   Rep.   609.  * 

iO  75  Fed.   Rep.   9C0.      See  also  U.    S.   v.   Hughes, (75  Fed.  Rep.   267). 
11  163  U.S.   632. 
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The  words  limitinfe  tke  object  of  the  expedition  as  "one  to  be 
carried  or  froD  thence  against  the  territory,  etc.,"  indicate  the 
intent  with  vAiich  the  expedition  inust  be  set  on  foot.   Proof  naist  be 

given,  therefore,  that  "the  design,  the  end,  the  aim  &nd  the  purpose 

12 
of  the  expedition"  was  some  attack  or  invasion  of  another  etate. 

In  Eost  cesee  the  evidence  of  the  criminal  intent  has  been  readily 

drawn  from  the  facts  adduced  in  proof  of  the  expedition. 


Enforcement  of  foregQing  Provisions. 

Section  5287.  The  district  courts  shall  take  cognizance  of 
all  complaints,  by  whowsoever  instituted,  in  cases  of  captures 
made  within  the  waters  of  the  United  States,  or  within  a  marine 
league  of  the  coasts  or  shores  thereof.   In  every  case  in  which 
a  veesel  is  fitted  out  and  armed,  or  attempted  to  be  fitted  out 
and  armed,  or  in  \idiich  the  force  of  any  vessel  of  war,  cniiser 
or  other  armed  vessel  is  increased  or  augmented,  or  in  which  Buy 
militarv  expedition  or  enterprise  is  begun  or  set  on  foot  con- 
trary to  the  provisions  and  prohibitions  of  this  Title;  and  in 
every  case  of  the  capture  of  a  vessel  within  the  jurisdiction  or 
protection  of  the  United  States  as  before  defined;  and  in  evei'y 
case  in  which  any  process  issuing  out  of  any  court  of  the  United 
States  is  disobeyed  or  resisted  by  any  person  havirig  the  custody 
of  any  vessel  of  «'ar,  cruiser,  or  other  armed  vessel  of  any  for- 
eign prince  or  state,  or  of  any  colony,  district,  or  people,  or 
of  any  subjects  or  citizens  of  any  foreign  prince  or  state,  or 
of  any  colony,  district,  or  people,  it  shall  be  lawful  for  the 
President,  or  such  other  person  as  he  shall  hnve  empowered  for 
that  purpose,  to  employ  such  part  of  the  land  or  naval  forces  of 
the  United  States,  or  of  the  militia  thereof,  for  the  purpose  of 
taking  possession  of  and  detainir^g  any  such  vessel,  with  her 
prizes,  if  any,  in  order  to  the  execution  of  the  prohibitions  and 
penalties  of  this  Title,  and  to  the  restoring  of  such  prizes  in 
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the  cases  in  which  restoration  shall  be  adjudged;  and  also  for 
the  purpose  of  preventing  the  carrying  on  of  any  such  expedition 
or  enterprise  froa  the  tei-ritoriee  or  jurisdiction  of  the  United 
States  against  the  territories  or  dotainions  of  any  foreign  prince 
or  state,  or  of  £iny  colony,  district,  or  people  with  whom  the 
United  States  are  at  peace. 

This  section  and  the  four  following  ones  are  not  concerned  with 
defining  offenses  and  providing  punishment  for  them,  but  are  intended 
to  secure  the  observance  of  the  preceding  sections  and  to  empov/er  the 
officers  of  the  United  States  to  fulfill  certain  duties  incumbent  upon 
the  United  States  as  a  neutral.   The  first  sentence  of  this  section 
figured  as  Section  VI  of  the  original  act  of  1794.   TiJhile  it  refers 
merely  to  a  question  of  jurisdiction,  its  place  in  the  neutrality  code 
is  due  to  the  historical  connection  of  the  violation  of  the  sovereignty 
of  the  United  States  by  French  privateers  with  the  circumstances  which 
gave  rise  to  the  Act  of  1794.   The  captures  referred  to  are  not  the 
prizes  which  might  be  taken  by  American  ships  in  the  event  of  a  war, 
but-  are  the  prizes  taken  by  on©  belligerent  from  the  other  where  the 
title  is  not  valid  because  of  the  illegality  of  the  capture  within  the 
territorifd  waters  of  the  United  States.   In  the  case  of  The  Alerta, 
decided  in  1815,  the  court  clearly  explained  the  character  of  the  juris- 
diction assumed  by  the  United  States  over  foreign  vessels  of  war. 
"The  general  rule  is  undeniable,  that  the  trial  of  captures  made  on  the 
high  seas,  jure  belli,  by  a  duly  coiamissioned  vessel  of  war,  whether 
froir.  an  enemy  or  a  neutral,  belongs  exclusively  to  the  courts  of  that 
nation  to  which  the  captor  belongs.   To  this  rule  there  are  exceptions 
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which  ere  as  firmly  established  as  the  rule  itself.   If  the  capture 
be  ninde  vithin  the  territorial  limits  of  a  neutral  country  into  \vhich 
the  prize  ie  brought,  or  by  a  privateer  v;hich  had  been  illegally 
equipped  in  such  neutral  country,  the  prize  courte  of  such  neutral 
country  not  only  possess  the  power,  but  it  is  their  duty  to  restore 
the  property  so  illegally  captured  to  the  owner.   This  is  neceesary 
to  the  vindicetion  of  their  own  neutrality." 

The  second  sentence,  liiich  completes  the  eection,  confers  upon 
the  President  the  po^er  to  employ  the  land  or  naval  forces  of  the 
United  Statee  for  two  purpoeee,  either  to  detain  a  vessel  which  has 
violated  the  preceding  sections  of  the  code,  and  to  restore  any  prizes 
which  such  vessel  may  have  taken,  or  to  prevent  the  carrying  on  of  a 
military  expedition  in  violation  of  Section  5286.   In  the  case  of 
Gel st OP  v . _  Hoyt ,  an  elaborate  opinion  v*b  rendered  by  Justice  Story 
in  which  the  circumstances  which  will  justify  the  seizure  of  a  vessel 
by  iBubordinate  officers,  are  fully  set  forth.   In  commenting  upon  the 
purpose  of  Section  5287,  it  was  stated  that  the  power  thus  intrusted 
to  the  President  is  "raanifestly  intended  to  be  exercised  only  when,  by 
the  ordinarj'  process  or  exercise  of  civil  authority,  the  purjioses  of 
the  law  cannot  be  effectuated." 

There  is  apparently  no  power  conferred  upon  the  Executive  to 
take  steps  to  prevent  an  intended  violation  of  the  law  vvhere  there 
has  been  no  overt  act.   It  is,  however,  v/ithin  the  competence  of 
the  federal  courts  to  take  action  in  such  cases*   Section  727  of  the 
Revised  Statutes  confers  upon  the  federal  courts  the  "authority  to 
hold  to  security  of  the  peace  and  for  good  behavior,  mr^  cases  arising 

2  3  Vftieat.  246, 


under  the  constitution  and  laws  of  the  United  States."       In  1654,   when 
funds  Yvere  being  collected  in  the  United  States  in  aid  of  Cuban  insur- 
gents by  the  issuance  of  bonds  payable  in  the  name  and  upon  the  pledge 
of  the  insurgent  govemjr.ent,    if  successful,   Quitnjan  and  others  concerned 
in  the  proceedings  refused  to  ansv/er  questions  put  to  thera  by  a  grand 
jury  charged  »lth  inquiring  into  the  existence  of  an  organization  in 
violation  of  the  neutrality  laws  of  the  United  States.       On  the  ground 
of  the  refusal  of  the  parties  to  testify,   the  court  held  that  bonds 
should  be  required  of  theci  to  observe  the  neutrality  laws  of  the  United 
States.       In  the  course  of  its  opinion,   the  court  said:     "The  president 
of  the  United  States  has  adnonished  the  country  that  there  is  danger 
cf  a  violation  of  these  iinportant  statutes,   and  the  grand  jury,   after 
a  patient  investigation,    certify  that  this  admonition  has  a  legitimate 
foundation.       Public  rumor  has  attached  suspicion  to  the  name  of  the 
defendant,   according  to  the  certificate.       I  may  say  with  the  chief 
justice  of  Englarjd,    already  quoted,    'we  should  be  poor  guardians  of 
the  public  peace,    if  we  could  not  interfere  until  an  actual  outrage 
had  taken  place,    and,   perhaps,    fatal  consequences  insued.'" 


^  United  States     v.   Quitm8.n,(27  Fed.    Cases,   No.   16,111). 
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Compelling  Foreign  Vessels  to  Depart. 

Sec.  5286.  It  shall  be  lawful  for  the  President,  or  such  per- 
son as  he  shall  enpower  for  that  purpose,  to  emroloy  such  part  of  the 
land  or  naval  forces  of  the  United  States,  or  of  the  militia  thereof, 
as  shall  be  necessary  to  compel  any  foreign  vessel  to  depart  the 
United  Stated  in  all  cases  in  which,  "by  the  laws  of  nations  or  the 
treaties  of  the  United  States,  she  ought  not  to  remain  within  the 
United  States. 

This  section  relates  to  the  duty  of  the  United  States  to  see 
thai^  no  foreign  vessel  shall  violate  its  sovereignty  or  its  laws 
with  impunity  when  injurjr  would  result  thereby  to  any  troop.  It 
will  be  remembered  that  in  the  Instructions  to  the  Collectors  of 
Customs  issued  by  Hamilton  on  August  4,  1793,  it  was  decided  that 
no  armed  vessels  which  had  been  or  should  be  originally  fitted  in 
any  port  of  the  United  States  by  either  of  the  parties  at  war, 
should  be  allowed  asyJrum  in  the  United  States.   This  ruling  was 
in  fulfillment  of  the  law  of  nations.   w'ith  respect  to  the  obli- 
gations of  the  United  States  under  "treaties",  the  Treaty  of  Fe- 
bruary 6,  1778  with  France  provided  by  article  17  that  no  shelter 

or  refuge  should  be  given  in  the  ports  of  the  United  States  to 
vessels  which  had  made  prize  of  the  property  of  either  of  the  con- 
tracting parties;  and  by  article  22  that  foreign  privateers  in  the 
service  of  a  prince  or  state  at  enmity  wijh  either  of  the  contract- 
ing parties  were  deprived  of  any  privilege  in  the  ports  of  the 
United  Stated  except  that  of  purcliasing  such  provisions  as  were 
necessary  to  carry  them  to  the  next  port  of  the  state  in  those  ser- 
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vice  they  v.-ere.   The  Treaty  of  1774  was  made  inoperative  by 
the  Treaty  of  September  3D,  1880,  so  that  the  reference  in  t?ie 
section  to  "treaties"  has  no  longer  any  application. 

The  rules  of  international  law  with  respect  to  the  asylxan 
which  may  be  granted  to  foreign  vessels  of  war  have  been  greatly 
modified  during  the  one  hxmdred  and  eighteen  years  since  the 
passage  of  the  original  neutrality  act,   and  in  addition  cer- 
tain definite  rules  were  adopted  by  the  Second  Hague  Peace  Con- 
ference of  1907.   But  inasmuch  as  the  refusal  of  asylum  in  the 
in  the  appropriate  cases  belongs  to  the  class  of  acts  vrhich  are 
done  under  executive  orders,  the  question  does  not  properly  be- 
long to  the  category  of  neutraKO-aws ,  but  to  the  duties  of  a  state 
in  its  corporate  capacity,  which  are  regulated  by  the  interna- 
tional law  of  neutrality. 
Armed  Vessels  to  ^ive  Bond  on  Clearance. 

Sec.  5289.  The  owners  or  consignees  of  every  armed  vessel 
sailing  out  of  the  ports  of  the  United  States,  belonging  wholly 
or  in  part  to  citizens  thereof,  shall,  before  clearing  out  the 
same,  give  bond  to  the  United  States,  with  sufficient  sureties, 
in  double  the  amount  of  the  value  of  the  vessel  and  cargo  on 
board,  including  her  armament,  conditioned  that  the  vessel  shall 
not  be  employed  by  such  owners  to  cruise  or  commit  hostilities 
against  the  subjects,  citizens, or  property  of  any  foreign  prince 
or  state,  or  of  any  colony,  district,  or  people,  with  whom  the 
United  States  are  at  peace. 


See  in  particular  the  Proclamation  of  President  G-rant  issued 
October  8,  1870,  to  which  attention  was  called  in  Chapter  II. 
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This  section,  as  was  pointed  out  in  Chapter  II,  first 
appeared  as  section  2  of  the  Act  of  I'-arch  3,  1017,  and  was 

reinacted  as  section  10  of  the  Act  of  April  ^0,  1810.   It 
•,7as  intended  to  prevent  violations  of  the  ne-atrality  of  the 
United  States  under  circumstances  v/here  the  vessels  in  ques- 
tion v/ere  open  to  suspicion  by  reason  of  their  armament.  The 
fact  of  such  armament  was  not  in  itself  conclusive  evidence 
tha.t  the  vessel  was  to  he  used  in  the  service  of  a  belligerent, 
inasniuch  as  if;  was  custorcrtry  at  that  time  for  merchant  vessels, 

especially  those  sailing  Southern  seas,  to  carry  a  certain 
A 

amount  of  armament  for  self-protection  against  pirates. 

It  is  clear  t}iat  it  is  not  the  intention  of  this  section 
that  an  armed  vessel  night,  by  giaing  bond,  be  thereby  entitled 
to  clearance.  Such  an  interpretation  would  clearly  defeat  the 
purpose  of  Sections  5263  and  5285.  It  would  made  it  possible  for 
a  vessel,  which  had  been  armed  with  intent  to  commit  hostilities 
against  a  friendly  state,  to  be  bonded  by  the  very  persons  who 
were  engag-ed  in  fitting  it  out  for  an  unlav/ful  purpose  in  cases 
where  the  actual  money  cost  of  the  expedition  might  be  of  little 
consideration  to  the  persons  engaged  in  it.   In  the  case  of  The 
Mary  IT.  Hof;an.  where  the  owner  offered  bond  for  the  release  of 
a  vessel  seized  for  forfeiture  imder  Section  5283,  the  Coui't 
said:  "It  ia  clearly  not  the  intention  of  section  5283, 
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in  imposing  a  forfeiture,  to  accept  the  value  of  the  vessel  as 

the  price  of  a  hostile  expedition  against  a  friendly  power, 

which  might  entail  a  hundred-fold  greater  liabilities  on  the 

part  of  the  sovemment.  llo  unnecessai^  interpretation  of  the 

rules  should  be  adopted  which  would  permit  that  result;  and  jret 

such  might  be  the  result,  and  even  the  expected  result,  of  a 

release  of  the  vessel  on  bond.  The  plain  intent  of  section 

5285  is  effectually  to  pi'event  any  such  expedition  altogether, 

through  the  seizure  and  forfeiture  of  the  vessel  herself." 

Detention  by  Collectors  of  Customs. 

Sec.  52S0.  The  several  collectors  of  the  customs  shall 
detain  any  vessel  manifestly  built  for  v;arlilce  pui-poses,  and 
about  to  depart  the  United  Ctates,  the  cargo  of  which  princi- 
pally consists  of  arms  and  munitions  of  war,  v;hen  the  number 
of  men  shipped  on  board,  or  other  circumstances,  render  it 
probable  that  such  vessel  is  intended  to  be  employed  by  the 
owners  to  cruise  or  commit  hostilities  upon  the  subj"ects, 
citizens,  or  property  of  any  foreign  prince  or  state,  or  of 
any  colony,  district,  or  people  with  whom  the  United  States 
are  at  peace  until  the  decision  of  the  President  is  liad  there- 
on, or  until  the  owner  gives  such  bond  and  security  as  is  re- 
quired of  the  owners  of  armed  vessels  by  the  preceding  section. 

This  section  has  a  similar  history  to  that  in  the  preceding 
section.   It  will  be  noted  tliat  the  description  of  the  Cioaracter 
of  vessel  which  may  be  detained  is  not  an  ''armed  vessel"  but  one 
"manifestly  built  for  warlilce  purposes,"  so  tiiat  it  is  not  neces- 
sary that  the  vessel  be  actually  armed  in  order  to  justify  de- 
tention. Two  conditions  are,  however,  iniposed  by  way  of  limita- 
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tion,  namely,  that  the  cargo  of  the  vessel  shall  consist  princi- 
pally of  arms  and  rnunitions  of  7;ar,  and  that  the  nunl)er  of  men 
shipped  on  board  or  other  circwnstances  siiall  render  it  prohahle 
that  the  vessel  is  to  be  used  for  an  unla7/ful  purpose.  The  deten- 
tion of  the  vessel  nmst,  therefore,  be  Justified  by  evidence  of 
the  probable  unlav/ful  intent.   In  the  case  of  Ilenrdic'lcs  v.  Gonzalez^ 
the  Court  held  that  it  is  not  sufficient  to  justify  a  collector  of 
customs  in  refusing  clearance  to  a  vessel  under  section  5290  Xk^eC^ 
it  is  the  pui-posg  of  her  intended  voyage  to  transport  arms  and  muni- 
tions of  v."ar  for  the  use  of  an  insurrectionary  party  in  a  country 
with  v/hich  the  United  States  are  at  peace;  the  transportation  of 
arms,  etc.,  from  a  neutral  port  to  a  belligerent  country  is  not 
a  violation  of  thp  duties  of  a  neutral  state,  although  such  contra- 
band merchandise  is  subject  to  the  penalty  of  confiscation  by  the 
Other  belligerent,  "-'hen  the  circumstances  Ibhit  ,iq1i  juB^Hiiy  dd)  not 
justify  detention  of  the  vessel,  the  ovmers  inay  bring  suit  for 
damages  against  the  collector  of  customs,  although  the  latter  is 
acting  under  specific  lnstru.ctions  from  the  Secretary;;  of  the 
Treasury. 

2he  detention  of  the  vessel  is  to  rernain  in  force  until  the 
decision  of  the  President  is  had  thereon,  or  until  the  ovmer  gives 
bond  and  security  as  is  required  of  the  ov;ners  of  armed  vessels  by 
section  52S9.  '.Vith  respect  to  the  last  clause  the  same  observation 

^■^^67  Fed.  Hep.  351. 
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holds  good  that  was  made  in  section  5289,  namely,  that  the  raere 

giving  of  "bond  will  not  constitute  a  claim  for  release.  Once  the 

proba'ole  intent  v/ith  which  the  vessel  is  to  l^e  used  has  justified 

its  seizure  the  bui-den  of  proof  may  properly  be  upon  the  ovmers  to 

shov7  that  the  vessel  is  not  to  be  used  for  an  lualawful  purpose. 

Construction  of  This  Title. 

Sec.  5291,  The  provisions  of  this  Title  shall  not  be  construed 
to  extend  to  any  subject  or  citizen  of  any  foreign  prince,  state, 
colony,  district,  or  people  v;ho  is  transiently  within  the  United 
States,  and  enlists  or  enters  himself  on  board  of  any  vessel  of  war, 
letter  of  marque,  or  privateer,  v,-hich  at  the  time  of  its  arrival 
within  the  United  States  was  fitted  and  equipped  as  such,  or  hires 
or  retains  another  subject  or  citizen  of  the  same  foreign  prince, 
state,  colony,  district,  or  people  who  is  transiently  within  the 
United  States,  to  enlist  or  enter  himself  to  serve  such  foreign 
prince,  state,  colony,  district,  or  people,  on  board  such  vessel 
of  7/ar,  letter  of  marque,  or  privateer,  if  the  United  States  shall 
then  be  at  peace  with  such  foreign  prince,  state,  colony,  district, 
or  people,  Kor  shall  they  be  consti-ued  to  prevent  the  prosecution 
or  punishment  of  treason,  or  of  any  piracy  defined  by  the  lav/s  of 
the  United  States. 

This  section,  \7ith  the  exception  of  the  last  sentence,  figured 
in  substance  as  a  proviso  appended  to  section  2  of  the  original 
act  of  1794.  Although  applying  by  its  terras  to  all  the  preceding 
sections  it  actually  is  applicable  to  Section  5282  only.   It  is 
clear  that  the  neutral  obligations  of  the  United  States  dc   not 
extend  to  the  prevehtion  of  enlistments  in  the  service  of  a  foreign 
state  when  the  persons  so  enlisting  ow^allegiance  to  the  foreign 
state  as  subjects  of  it. 

The  last  sentence  of  the  section  figured  as  section  9  of  the 
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act  of  1794,   Its  original  enactment  was  pro'bably  due  to  the 
practice  of  pfcivateering  v;hicli  -.vas  very  coranion  at  tiiat  tine,  and 
v/hich  led  into  the  service  of  a  belligerent  adventurers  who  had 
no  other  interest  in  the  aajsi^.  than  the  spoil  to  be  obtained  from 


privateering  '.vas  abolished  by  the  nations  which  v/ere  parties  to 
the  Declaration  of  Paris  of  1856,  and  has  nov;  come  to  be  abandoned 
even  by  nations  not  signatories  of  the  Declaration. 


APP3iroiX. 
Instrncstions  to  the  Collectors  of  the  Customs. 


Philadelphia,  August  4,  1791 


It  appearing  that  repeated  contraventions  of  our  neutrality  have 
taken  place  in  the  I'orts  of  the  United  States,  without  having  "been  dis- 
covered in  time  for  preveniion  or  remedy,  I  have  it  in  command  from  the 
President  to  address  to  the  collectors  of  the  respective  districts  a 
particular  instruction  on  the  subject. 

It  is  expected  that  the  officers  of  the  customs  in  each  district  will, 
in  the  course  of  their  official  functions,  have  a  vigilant  eye  uvion  what- 
ever may  be  passing  within  the  ports,  riarbors,  creeks,  inlets,  and  waters, 
of  such  district,  of  a  nature  to  contravene  the  laws  of  neutrality,  and, 
upon  discovery  of  any  thing  of  the  kind,  will  give  immediate  notice  to 
the  Governor  of  the  State,  and  to  the  attorney  of  the  judicial  district 
comprehending  the  district  of  the  customs  within  which  any  such  contra- 
vention may  happen. 

To  assist  the  judgment  of  tiie  officers  on  this  head,  I  transmit  here- 
with a  schedule  of  rules  concerning  sundry  particulars  which  have  been 
adopted  by  the  President,  as  deductions  from  the  laws  of  neutrality,  es- 
tablished and  received  among  nations.   .Tiiatever  shall  be  contrary  to  these 
rules  will,  of  course,  be  to  be  notified  as  above  mentioned. 

There  are  some  other  points  v/hich  pursuant  to  oxer   treaties,  and  the 
determination  of  the  Executive,  I  ought  to  notice  to  you. 

If  any  vessel  of  either  of  the  Powers  at  war  with  Prance  should 
bring  or  send  within  your  district  a  prize  made  of  the  subjects,  people, 
or  property  of  Trance,  it  is  immediately  to  be  notified  to  the  Governor 
of  the  State,  in  order  that  measures  may  be  taken,  pursuant  to  the  17th 
article  of  our  treaty  with  Frnnce,  to  oblige  s-ach  vessel  and  her  prize, 
or  such  x-^rize,  when  sent  in  without  the  capturing  vessel,  to  depart. 

!To  privateer  of  any  of  the  Powers  at  war  with  Prance,  coming  within 
a  district  of  the  United  States,  can,  by  the  22d  article  of  ov\r  treaty 
with  Prance,  enjoy  any  other  privilege  than  that  of  purchasing  such 
victuals  as  shall  be  necessary  for  her  go ing  to  the  next  port  of  the 
Prince  or  State  from  which  she  nas   her  commission.   If  she  should  do 
anything  besides  this,  it  is  immediately  to  be  reported  to  the  Governor, 
and  the  attorney  of  the  district.   You  will  observe,  by  the  rules  trans- 
mitted, that  the  term  privateer  is  understood  not  to  extenfi  to  vessels 
armed  for  merchandise  and  war,  commonly  called  with  us  letters  of  m.arque. 


nor,  of  coTirse,  to  vessels  of  war  in  the  iranediate  service  of  the  sovem- 
ment  of  either  of  the  Powers  at  vmr , 

Eo  armed  vessel  which  has  been  or  shall  be  orif^inally  fitted  out  in 
any  port  of  the  United  States,  by  either  of  the  parties  at  war,  is  hence- 
forth to  have  asylum  in  any  district  of  the  United  States.   If  any  sn.ch 
armed  vessel  shall  appear  within  your  district,  phe  is  immediately  to  be 
notified  to  the  Ciovernor,  and  attorney  of  the  district,  which  is  also  to 
be  done  in  respect  to  any  prize  that  siich,  armed  vessel  shall  bring  or  send 
in.  At  foot  is  a  list  of  such  armed  vossels  of  the  above  description  as 
have  hitherto  come  to  the  imowledge  of  the  lixecutive. 

The  purchasing  within,  and  exporting  from  the  United  States,  b^.  iray,  _of 
merchandise,  articles  commonly  called  contraband,  being  generally  warlilce 
instruments  and  military  stores,  is  free  to  all  the  parties  at  war,  and  is 
not  to  be  interfered  with.   If  our  o-wn  citizens  undertake  to  carry  them  to 
any  of  those  parties,  they  v;ill  be  abandoned  to  the  penalties  which  the  laws 
of  war  authorize. 

You  will  be  particularly  careful  to  observe,  and  to  notify  as  directed 
in  other  instances,  the  case  of  any  citizen  of  the  United  States  v;ho  shall 
be  found  in  the  service  of  either  of  the  parties  at  war. 

In  case  any  vessel  shall  be  found  in  the  act  of  contravening  an;r  of 
the  rules  or  principles  which  are  the  ground  of  this  instruction,  she  is 
to  be  refused  a  clearance  until  she  shall  have  complied  with  what  the  Gover- 
nor shall  have  decided  in  reference  to  her.  Care,  hov^ever,  is  to  be  taken 
in  this,  not  unnecessarily  or  unreasonably  to  embarrass  trade,  or  to  vex 
any  of  the  parties  concerned. 

In  order  that  contravantions  may  be  the  better  ascertained,  it  is  de- 
sired that  the  officer  who  shall  first  go  on  board  any  vessel  arriving 
within  your  district,  shall  malce  an  accurate  survey  of  her  then  condition 
as  to  m i 1 i tary  en u ipment .  to  be  forthwith  reported  to  you;  and  that,  prior 
to  her  clearance,  a  lilce  survey  be  made,  that  any  transgression  of  the 
r-ales  laid  down  may  be  ascertained. 

But,  as  the  propriety  of  any  such  inspection  of  a  vessel  of  war  in  the 
immediate  service  of  the  government  of  a  foreign  nation  is  not  without 
question  in  reference  to  the  usage  of  nations,  no  attemT)t  is  to  be  made 
to  inspect  any  such  vessel,  till  further  order  on  the  point. 

The  President  desires  me  to  signify  to  you  his  most  particular  ex- 
pectation, that  the  instruction  contained  in  this  letter  will  be  executed 
with  the  great  vigilance,  care,  activity,  and  impartiality.  Omissions  will 
tend  to  expose  the  Government  to  injuriotis  imputations  and  suspicions,  and 
proportionably  to  commit  the  good  faith  and  r-eace  of  the  covmtry- objects 
of  too  much  importance  not  .tn  engage  every   proper  exertion  of  your  zeal. 

■Vith  consideration,  I  am  sir,  <C;c. 

AL^XAl'^EH  IM.:iLT01T. 


-3- 


1,  The  orisinal  arming  and  e-iuippln.-":  of  vessels  In  the  ports  of  the 
United  States,  hy  any  of  the  belli^eran-i;  parties,  for  military  service, 
offensive  or  defensive,  is  deemed  unlawful. 

2.  oqiiipr^.ents  of  merchant  vessels,  hy  either  of  the  belli»2'erent 
parties,  in  the  ports  of  the  TJm*te<^  States,  purely  for  the  accommodation 
of  them  p.s  such,  is  deemed  la\Tful. 

5.  5;(]^\xipments  in  the  ports  of  the  ilnited  States,  of  vessels  of  ■'.ver  in 
the  immediate  service  of  the  fjovernment  of  any  of  the  bellif;erent  parties, 
which,  If  done  to  other  vessels,  v;ould  be  of  a  doubtful  nature,  as  beinf!" 
applicable  either  to  commerce  or  ■'•"ar,  are  ci'^?me'"'  l'o-.vful;  except  those  which 
shall  have  made  prize  of  the  subjects,  jjcople,  or  property  of  5^ance,  com- 
ing with  their  pri;^es  into  the  ports  of  the  United  States,  pursuant  to  the 
17th  article  of  our  treaty  of  amity  snd   commerce  v/ith  Trance. 

4.  Equipments  in  the  ports  of  the  United  States,  by  any  of  the  parties 
at  war  v;ith  France,  of  vessels  fitted  for  merchandise  and  wai*,  whether  with 
or  witho"'.t  commissions,  v/hich  are  doubtful  in  their  nature  as  bein^  applic- 
able either  to  comm.erce  or  war,  are  deemed,  lawfiil;  except  those  which  shall 
have  made  prize,  <5:c. 

5.  Equipments  of  ?in\r   of  the  vessels  of  Prance,  in  the  ports  of  the 
United  States,  ^7hich  are  doubtful  in  their  natr<re  as  bein^'^  applicable  to 
conmerce  or  vrar,  are  deemed  lawful. 

6.  Equipments  of  everjr  Icind,  in  the  ports  of  the  United  States,  of 
T)rivateers  of  tVie  Powers  at  war  with  'PraJice,  are  deemed  unla'wful, 

7.  Equipments  of  vessels  in  the  i'Orts  of  the  United  States,  which  are 

of  a  nature  solely  adapted  to  war,  ace  deemed  unlawful:  except  those  stranded 
or  wrecked,  as  mentioned  in  the  ISth  article  of  oui-  treat j;-  with  France,  the 
ISth  of  our  treaty  with  the  United  Ketherlands,  the  9th  of  our  treaty  with 
Prussia;  and  except  those  mentioned  in  the  19th  article  of  our  treaty  with 
IJVance,  the  17th  of  otir  treaty  with  the  United  Ketherlands,  the  13th  of  o\ir 
treaty  with  Pru.ssia. 

8.  Vessels  of  either  of  the  parties,  not  armed,  or  armed  previous  to 
their  coming  into  the  ports  of  the  United  States,  which  shall  not  have  in- 
frin£:ed  any  of  the  foregoinc  rules,  may  la-jyfully  engage  or  enlist  therein 
their  ovm  subjects  or  citizens,  not  being  inhabitsjits  of  the  United  States; 
except  privateers  of  the  Powers  ax,  war  with  Trance,  and  except  those  vessels 
which  shall  have  made  prize,  ac. 


BY  THE  PR3SID.-.1IT  OF  THE  UNITED  STATES  OF  AI-IBEICA: 

Ilaroh.  24,   1794. 

A  PROCIAMATION. 

V/hereas  I  have  received  information  that  certain  persons,  in 
violation  of  the  lav;s,  have  presumed,  tmder  colour  of  a  foreign 
authority,  to  enlist  citizens  of  the  United  States,  and  others, 
T/ithin  the  State  of  Hentuclcy,  and  have  there  assembled  an  armed 
force  for  the  purpose  of  invading  and  plundering  the  territories 
of  a  nation  at  peace  V7ith  the  said  United  States:  And  whereas 
such  unwari'antable  measures,  being  contrary  to  the  lav7s  of  na- 
tions, sind  to  the  duties  incumbent  on  ever;;  citizen  of  the  United 
States,  tend  to  disturb  the  tranquility  of  the  same,  and  to  in- 
volve them  in  the  calamities  of  vrair:  And  v/hereas  it  is  the  duty 
of  the  executive  to  talce  care  that  such  criminal  proceedings  should 
be  suppressed,  the  offenders  brought  to  justice,  and  all  good  citi- 
zens cautioned  against  measures  lilcely  to  prove  so  pernicious  to 
their  country  and  themselves,  should  they  be  seduced  into  similar 
infractions  of  the  laws,  I  have  therefore  thought  proper  to  issue 
this  proclamation,  hereby  solemnly  warning  every  person,  not  au- 
thorized by  the  lav/s,  against  enlisting  any  citizen  or  citizens 
of  the  United  States,  or  levjang  troops,  or  assembling  any  per- 
sons within  the  United  States  for  the  purposes  aforesaid,  or  pro- 
ceeding in  any  manner  to  the  execution  thereof,  as  they  will  ans- 
wer the  same  at  their  peril:  And  I  do  also  admonish  and  require 
all  citizens  to  refrain  from  enlisting,  enrolling,  or  assembling 
themselves  for  such  unlawful  purposes,  and  from  being  in  anywise 
concerned,  aiding,  or  abetting  therein,  as  they  tender  their  own 
welfare,  inasmuch  as  all  lawful  means  7;ill  be  strictly  put  in 
execution  for  securing  obedience  to  the  laws,  and  for  pimishing 
such  dangerous  and  daring  violations  thereof. 

And  I  do  moreover,  charge  and  require  all  courts,  magistrates, 
and  other  officers  whom  it  may  concern,  according  to  their  respec- 
tive duties,  to  exert  the  powers  in  them  severally  vested,  to  pre- 
vent and  suppress  all  such  unlawful  assemblages  and  proceedings, 
and  to  bring  to  condign  punishment  those  who  may  have  been  guilty 
thereof,  as  they  regard  the  due  authority  of  government,  and  the 
peace  and  welfare  of  the  United  States. 

In  testimony  whereof,  I  have  caused  the  seal  of  the  United 
States  of  America  to  be  affixed  to  these  presents,  and  signed 
the  same  with  my  hand.  Done  at  the  city  of  Philadelphia,  the 
twenty- fourth  day  of  I.larch,  one  thousand  seven  hundred  and  nine- 
ty-four, and  of  the  independence  of  the  United  States  of  America 
the  eighteenth. 

(L.  S.)  G,  '.VASHINGTOII. 

By  the  President: 


An  Act  in  addition  to  the  Act  for  the  punishment  of  certain 
crimes  arainst  the  United  States. 


Section  1.   Be  it  enacted  and  declared,  by  the  Senate  stnd 
House  of  ^lenresentatives  of  the  United  States  of  America  in 
Congress  assembled.  That  if  any  citizen  of  the  United  States 
shall,  within  the  territory  or  jurisdiction  of  the  same,  accept 
and  exercise  a  commission  to  serve  a  foreign  prince  or  state 
in  war  by  land  or  sea,  the  person  so  offending  shall  be  deemed 
guilty  of  a  high  misdemeanor,  and  shall  be  fined  not  more  than 
two  thousand  dollars,  and  shall  be  imprisoned  not  exceeding 
three  years. 

Sec.  2»   And  be  it  further  enacted  and  declared.  That  if 
any  person  shall  v/ithin  the  territory  or  jurisdiction  of  the 
United  States  enlist  or  enter  himself,  or  hire  or  retain  another 
person  to  enlist  or  enter  himself,  or  to  go  beyond  the  limits 
or  jurisdiction  of  the  United  States  with  intent  to  be  enlisted 
or  entered  in  the  service  of  any  foreign  prince  or  state  as  a 
soldier,  or  as  a  marine  or  seaman  on  board  of  any  vessel  of  war, 
letter  of  marque  or  privateer,  every  person  so  offending  shall 
be  deemed  guilty  of  a  high  misdemeanor,  and  shall  be  fined  not 
exceeding  one  thousand  dollars,  and  be  imprisoneo  not  exceeding 
three  years.   Provided,  That  this  shall  not  be  construed  to 
e.-:tend  to  any  subject  or  citizen  of  a  foreign  prince  or  state  who 
shall  transiently  be  within  the  United  States  and  shall  on  board  o 
of  any  vessel  of  v/ar,  letter  of  marque  or  privateer,  which  at  the 
time  of  its  arrival  within  the  United  States  was  fitted  and  equipped 
as  such,  enlist  or  enter  himself  or  hire  or  retain  another  subject 
or  citizen  of  the  same  foreign  prince  or  state,  who  is  transiently 
within  the  United  States,  to  enlist  or  enter  himself  to  serve  such 
prince  or  state  on  board  such  vessel  of  war,  letter  of  marque  or 
privateer,  if  the  United  States  shall  then  be  at  peace  \7ith  such 
prince  or  state.   And  provided  further.   That  if  any  person  so 
enlisted  shall  within  thirty  days  after  such  enlistment  voluntarily 
discover  upon  oath  to  some  justice  of  the  peace  or  other  civil  magis- 
trate, the  person  ov   persons  by  whom  he  was  so  enlisted,  so  as  that 
he  or  they  may  be  apprehended  and  convicted  of  the  said  offence; 
such  person  so  discovering  the  offender  or  offenders  shall  be  in- 
demnified from  the  penalty  prescribed  by  this  act. 

Sec.  5.  And  be  it  further  enacted  and  declared.  That  if  any 
person  shall  within  any  of  the  ports,  harbors,  bays,  rivers  or 
other  waters  of  the  United  States,  fit  out  and  arm  or  attempt  to 
fit  out  and  arm  or  procure  to  be  fitted  out  and  armed,  or  shall 
lcno%Yingly  be  concerned  in  the  furnishing,  fitting  out  or  arming 
of  any  ship  or  vessel  with  intent  that  such  ship  or  vessel  shall 
be  employed  in  the  service  of  any  foreign  prince  or  state  to  ci*uise 
or  commit  hostilities  upon  the  subjects,  citizens  or  oroperty  of 
another  foreign  prince  or  state  with  whom  the  United  States  are  at 
peace,  or  shall  issue  or  deliver  a  commission  within  the  territory 
or  jurisdiction  of  the  United  States  for  any  ship  or  vessel  to  the 
intent  that  she  may  be  employed  as  aforesaid,  every  such  person  so 


offending  shall  upon  conviction  be  adjudged  guilty  of  a  high 
misdemeanor,  and  shall  be  fined  and  imprisoned  at  the  discretion 
of  the  court  in  which  the  conviction  shall  be  had,  so  as  the  fine 
to  be  imposed  shall  in  no  case  be  more  than  five  thousand  dollars 
and  the  term  of  imprisonment  shall  not  exceed  three  years,  and 
every  such  ship  or  vessel  with  her  tackle,  apparel  and  furniture 
together  with  all  materials,  arms,  ammunition  and  stores  v/hich 
may  have  been  procured  for  the  building  and  equipment  thereof 
shall  be  forfeited,  one  half  to  the  use  of  any  person  who  shall 
give  information  of  the  offence,  and  the  other  half  to  the  use 
of  the  United  States. 

Sec. 4.   And  be  it  further  enacted  and  declared.  That  if 
any  person  shall  within  the  territory  or  jurisdiction  of  the  United 
States  increase  or  augment,  or  procure  to  be  increased  or  augmented, 

or  shall  be  knowingly  concerned  in  increasing  or  augmenting  the 
force  of  any  ship  of  war,  cruiror  or  other  armed  vessel  which  at 
the  time  of  her  arrival  within  the  United  States,  was  a  ship  of 
war,  cruiser  or  armed  vessel  in  the  service  of  a  foreign  prince  or 
state,  or  belonging  to  the  subjects  or  citizens  of  such  prince  or 
state,  the  same  being  at  war  with  another  foreign  prince  or  state 
with  v*iom  the  United  States  are  at  peace,  by  adding  to  the  number 
or  size  of  the  guns  of  such  vessel  prepared  for  use,  or  by  the 
addition  thereto  of  any  equipment  solely  applicable  to  war,  every 
such  person  so  offending  shall  upon  conviction  be  adjudged  guilty 
of  a  misdemeanor,  and  shall  be  fined  and  imprisoned  at  the  dis- 
cretion of  the  court  in  v/hich  the  conviction  shall  be  had,  so  as 
that  such  fine  shall  not  exceed  one  thousand  dollars,  nor  the  term 
of  imprisonment  be  more  than  one  year. 

Sec*  5.   And  be  it  further  enacted  and  declared.  That  if  any 
person  shall  within  the  territory  or  jurisdiction  of  the  United  States 
begin  or  set  on  foot  or  provide  or  prepare  the  means  for  any  military 
expedition  or  enterprise  to  be  carried  on  from  thence  against  the 
territory  or  dominions  of  any  foreign  prince  or  state  with  whom  the 
United  States  are  at  peace,  every  such  person  so  offending  shall  upon 
conviction  be  adjudged  guilty  of  a  high  misdemeanor,  and  shall  suffer 
fine  and  imprisonment  at  the  discretion  of  the  court  in  which  the  con- 
viction shall  be  had,  so  as  that  such  fine  shall  not  exceed  three 
thousand  dollars  nor  the  term  of  imprisonment  be  more  than  three 
years. 

Sec.  6.   And  be  it  further  enacted  and  declared,  that  the  dis- 
trict courts  shall  talce  cognizance  of  complaints  by  v/homsoever  in- 
stituted, in  cases  of  captures  made  within  the  v/aters  of  the  United 
States,  or  v/ithin  a  marine  league  of  the  coasts  or  shores  thereof. 

Sec.  7.   And  be  it  further  enacted  and  declared.  That  in  every 
case  in  which  a  vessel  shall  be  fitted  out  and  armed,  or  attempted 
so  to  be  fitted  out  and  armed,  or  in  which  the  force  of  any  vessel 
of  war,  cruiser  or  other  armed  vessel,  shall  be  increased  or  aug- 
mented, or  in  which  any  military  expedition  or  enterprise  shall  be 
begun  or  set  on  foot  contrary  to  the  nrohibitlons  and  provisions  of 
this  act;  and  in  every  case  of  the  capture  of  a  ship  or  vessel 


within  the  jurisdiotion  or  protection  of  the  United  States  as  above 
defined,  and  in  every  case  in  which  any  process  issuing  out  of 
any  court  of  the  United  States,  shall  be  disobeyed  or  resisted 
by  any  person  or  persons  having  the  custody  of  any  vessel  of 
war,  cruiser  or  other  armed  vessel  of  any  foreign  prince  or  state, 
or  of  the  subjects  or  citizens  of  such  prince  or  state,  in  every 
such  case  it  shall  be  lavrful  for  the  President  of  the  United  States, 
or  such  other  person  as  he  shall  have  empowered  for  that  purpose,  to 
employ  such  part  of  the  land  or  naval  forces  of  the  United  States  or 
of  the  militia  thereof  as  shall  be   judged  necessary  for  the  pur- 
pose of  taking  possession  of,  and  detaining  any  such  ship  or  vessel, 
with  her  prize  or  prizes  if  any,  in  order  to  the  execution  of  the 
prohibitions  and  penalties  of  this  act,  and  to  the  restoring  such 
prize  or  prizes,  in  the  cases  in  which  restoration  shall  have  been 
adjudged,  and  also  for  the  purpose  of  preventing  the  carrying  on 
of  any  such  expedition  or  enterprise  from  the  territories  of  the 
United  States  against  the  territories  or  dominions  of  a  foreign 
prince  or  state,  v/ith  whom  the  United  States  are  at  peace. 

Sec.  8.   And  be  it  further  enacted  and  declared.   That  it 
shall  be  lawful  for  the  President  of  the  United  States,  or  such 
other  person  as  he  shall  have  empowered  for  that  purpose,  to  employ 
such  part  of  the  land  or  naval  forces  of  the  United  States  or  of 
the  militia  thereof,  as  shall  be  necessary  to  compel  any  foreign 
ship  or  vessel  to  depart  the  United  States,  in  all  cases  in  v;hich, 
by  the  laws  of  nations  or  the  treaties  of  the  United  States,  they 
ought  not  to  remain  within  the  United  States. 

Sec.  9.   And  be  it  further  enacted.  That  nothing  in  the  fore- 
going act  shall  be  construed  to  prevent  the  prosecution  or  punish- 
ment of  treason,  or  any  piracy  defined  by  a  treaty  or  other  law  of 
the  United  States. 

Sec. 10.   And  bo  it  further  enacted.  That  this  act  shall  con- 
tinue and  be  in  force  for  and  during  the  term  of  two  years,  sind 
from  thence  to  the  end  of  the  next  session  of  Congress,  and  no 
longer. 

Approved,  June  5,  1794. 


An  Act  to  prevent  citizens  of  the  United  States  from 
Privateering  ar^ainst  nations  in  amity  with,  or  against  citizens 
of  the  United  States. 


SECTION  1.   Be  it  enacted  by  the  Senate  and  House  of 
ilepresontatives  of  the  United  States  of  America  in  Congress 
assembled.  That  if  any  citizen  or  citizens  of  the  United  States 
shall,  without  the  limits  of  the  same,  fit  out  and  arm,  or  attempt 
to  fit  out  and  arm,  or  procure  to  be  fitted  out  and  arrred,  or 
shall  knowingly  aid  or  be  concerned  in  the  furnishing,  fitting 
out  or  arming  any  private  ship  or  vessel  of  v/ar,  with  intent  that 
such  ship  or  vessel  shall  be  employed  to  cruise  or  commit  hostili- 
ties, upon  the  subjects,  citizens  or  property  of  any  prince  or 
state  7;ith  whom  the  United  States  are  at  peace,  or  upon  the  citi- 
zens of  the  United  States, or  their  property,  or  shall  take  the 
command  of,  or  enter  on  board  of  any  such  ship  or  vessel  for  the 
intent  aforesaid,  or  shall  purchase  an  interest  in  any  vessel  so 
fitted  out  and  armed,  with  a  view  to  share  in  the  profits  thereof, 
such  person  or  persons  so  offending  shall,  on  conviction  thereof, 
be  adjudged  guilty  of  a  high  misdemeanor,  and  shall  be  pimished 
by  a  fine  not  exceeding  ten  thousand  dollars,  and  imprisonment  not 
exceeding  ten  years j  And  the  trial  for  such  offence,  if  committed 
without  the  limits  of  the  United  States,  shall  be  in  the  district 
where  the  offender  shall  be  apprehended  or  first  brought. 

SEC.  2.   And  be  it  further  enacted.  That  nothing  in  the  fore- 
going act  shall  be  construed  to  prevent  the  prosecution  or  punish- 
ment of  treason,  or  any  piracy  defined  by  a  treaty  dr   other  lav  of 
the  United  States. 

Approved,  June  14,  1797. 


AK  ACT  IK  ADDITION  TO  THE  "ACT  FOE  TIffl  PUinSHLElIT  OF  CLRIAIH 
CRBffiS  AGAINST  THE  UNITED  STATES,"  AND  TO  RE- 
PEAL THE  ACTS  THEREIN  MENTIOrffiD. 


Be  It  enaoted  Tjy  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America,  in  Congress  assembled.  That 
if  any  citizen  of  the  United  States  shall,  within  the  terri- 
tory or  jurisdiction  thereof,  accept  and  exercise  a  commission 
to  serve  a  foreign  prince,  state,  colony,  district,  or  people 
in  war,  by  land  or  by  sea,  against  any  prince,  state,  colony, 
district,  or  people,  with  whom  the  United  States  are  at  peace, 
the  person  so  offending  shall  be  deemed  guilty  of  a  high  mis- 
demeanor, and  shall  be  fined  not  more  than  two  thousand  dol- 
lars, and  shall  be  imprisoned  not  exceeding  three  years. 

Sec.  2.  And  be  it  further  enacted.  That  if  any  person 
shall,  within  the  territory'  or  jurisdiction  of  the  United 
States,  enlist  or  enter  himself,  or  hire  or  retain  smother 
person  to  enlist  or  enter  himself,  or  to  go  beyond  the  limits 
or  Jurisdiction  of  the  United  States  with  intent  to  be  en- 
listed or  entered  in  the  service  of  any  foreign  prince,  state, 
colony,  district,  or  people,  as  a  soldier,  or  as  a  marine  or 
seaman,  on  board  of  any  vessel  of  war,  letter  of  marque,  or 
privateer,  every  person  so  offending  shall  be  deemed  guilty 
of  a  high  misdemeanor,  and  shall  be  fined  not  exceeding  one 
thousand  dollars,  and  be  imprisoned  not  exceeding  three  years: 
Provided.  Tliat  this  act  shall  not  be  construed  to  extend  to 
any  subject  or  citizen  of  any  foreign  prince,  state,  colony, 
district  or  people,  who  shall  transiently  be  within  the  United 
States,  and  shall  on  board  of  any  vessel  of  war,  letter  of 
marque,  or  privateer,  which  at  the  time  of  its  arrival  with- 
in the  United  States,  was  fitted  and  equipped  as  such,  enlist 
or  enter  himself,  or  hire  or  retain  another  subject  or  citi- 
zen of  the  same  foreign  prince,  state,  colony,  district,  or 
people,  \7ho  is  transiently  within  the  United  Statec,  to  en- 
list or  enter  himself  to  serve  such  foreign  prince,  state, 
colony,  district,  or  people,  on  board  such  vessel  of  war, 
letter  of  marque,  or  privateer,  if  the  United  States  shall 
then  be  at  peace  with  such  foreign  prince,  state,  colony, 
district,  or  Tieople. 


Sec.  3.  And  be  it  further  enacted.  That  if  any  person 
shall,  within  the  limits  of  the  United  States,  fit  out  and 
s.rm,  or  attempt  to  fit  out  and  arm,  or  procui'e  to  be  fitted 
out  and  armed,  or  shall  knov/ingly  be  concerned  in  the  fur- 
nishing, fitting  out,  or  arming,  of  any  ship  or  vessel  with 
intent  that  such  ship  or  vessel  shall  be  erjployed  in  the  ser- 
vice of  any  foreign  prince  or  state,  or  of  any  colony,  dis- 
trict, or  people,  to  cruise  or  commit  hostilities  against 
the  sub,:'ects,  citizens,  or  property  of  any  foreign  prince 
or  state,  or  of  any  colony,  district,  or  people  with  whom 
the  United  States  are  at  peace,  or  shall  issue  or  deliver 
a  coEomission  within  the  territory  or  jurisdiction  of  the 
United  States,  for  any  ship  or  vessel,  to  the  intent  that 
she  may  be  employed  as  aforesaid,  evei-y  person  so  offend- 
ing shall  be  deemed  guilty  of  a  high  misdemeanor,  and  shall 
be  fined  not  more  than  ten  thousand  dollars,  and  imprisoned 
not  more  than  three  years;  and  every  such  ship  or  vessel, 
with  her  tackle,  apparel,  and  fximiture,  together  with  all 
materials,  arms,  ejnraunition,  and  stores,  which  may  have  been 
procured  for  the  building  and  equipment  thereof,  shall  be  for- 
feited; one  half  to  the  use  of  the  informer,  and  the  other 
lialf  to  the  use  of  the  United  States. 

Sec.  4.  And  be  it  further  enacted.  That  if  any  citizen 
orlcitizens  of  the  United  States  shall,  without  the  limits 
thereof,  fit  out  and  arm,  or  attempt  to  fit  out  and  arm,  or 
procure  to  be  fitted  out  and  armed,  or  sliall  knowingly  aid 
or  be  concerned  in  the  furnishing,  fitting  out,  or  arming, 
any  private  ship  or  vessel  of  war,  or  privateer,  with  in- 
tent that  such  ship  or  vessel  siiall  be  employed  to  cruise, 
or  commit  hostilities,  upon  the  citizens  of  the  United 
States,  or  their  property,  or  shall  take  the  command  of, 
or  enter  on  board  of  any  such  ship  or  vessel,  for  the  in- 
tent aforesaid,  or  shall  purcJiase  any  interest  in  any  such 
ship  or  vessel,  with  a  view  to  share  in  the  profits  there- 
of, such  person,  so  offending,  shall  be  deemed  guilty  of  a 
high  misdemeanor,  gnd  fined  not  more  than  ten  thousand 
dollars,  and  imprisoned  not  more  tlian  ten  years;  and  the 
trial  for  such  offence,  if  committed  v<-ithout  the  limits 
of  the  United  States,  shall  be  in  the  district  in  which 
the  offender  shall  be  apprehended  or  first  brouglit. 
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Sec.  5.  And  be  it  further  enacted.  That  If  any  persons 
shall,  within  the  territory  or  jxirisdiction  of  the  United 
States,  increase  or  augnent,  or  procure  to  he  increased  or 
augr.ented,  or  shall  knovvingly  be  concerned  in  increasing  or 
anient  ing,  the  force  of  any  ship  of  war  cruiser  or  other 
armed  vessel,  which,  at  the  time  of  her  arrival  within  the 
United  States,  was  a  ship  of  war,  or  cruiser,  or  armed  ves^ 
sel,  in  the  service  of  any  foreign  prince  or  state,  or  of 
any  colony,  district,  or  people,  or  belonging  to  the  sub- 
jects or  citizens  of  any  such  prince  or  state,  colony,  dis- 
trict? ,  or  people,  the  same  being  at  war  with  any  foreign 
prince  or  state,  or  of  any  colony,  district,  or  people, 
with  whom  the  United  States  are  at  peace,  by  adding  to 
the  number  of  the  gxms  of  such  vessel,  or  by  changing 
those  on  board  of  her  for  guns  of  a  larger  calibre,  or 
by  the  addition  thereto  of  any  equipment  solely  applica- 
ble to  war,  every  person,  so  offending,  shall  be  deemed 
guilty  of  a  high  misdemeanor,  shall  be  fined  not  ff.ore 
than  one  thousand  dollars  and  be  imprisoned  not  more 
than  one  year. 

Sec.  6.  And  be  it  further  enacted.  That  if  any  per- 
son shall,  within  the  territory  or  jurisdiction  of  the 
United  States,  begin  or  set  on  foot,  or  provide  or  pre- 
pare the  means  for,  any  militarj'  expedition  or  enterprise, 
to  be  carried  on  from  thence  against  the  territory  or  do- 
minions of  any  foreign  prince  or  state,  or  of  any  colony, 
district,  or  people  with  whom  the  United  States  are  (at) 
peace,  every  person,  so  offending,  shall  be  deemed  guilty 
of  a  high  misdemeanor,  and  shall  be  fined  not  exceeding 
three  thousand  dollars,  and  imprisoned  not  more  than  three 
years . 

Sec.  7.  And  be  it  further  enacted.  That  the  district 
courts  shall  taJce  cognisance  of  complaints,  by  whomsoever 
institxited,  in  cases  of  captures  made  vrithir  the  waters  of 
the  United  States,  or  within  a  marine  league  of  the  coasts 
or  shores  thereof. 

Sec.  8.  And  be  it  further  enacted.  That  in  every  case 
in  which  a  vessel  shall  be  fitted  out  and  armed,  or  at-^ 
tempted  to  be  fitted  out  and  armed,  or  in  T.-hich  the  force 


of  any  vessel  of  war,  cruiser,  or  other  armed  vessel,  shall 
be  increased  or  augynented,  or  in  which  any  military  expedi- 
tion or  enterprise  shall  be  begun  or  set  on  foot,  contrary 
to  the  provisions  and  prohibitions  of  this  act;  and  in  every 
case  of  the  capture  of  a  ship  or  vessel  within  the  jurisdic- 
tion or  protection  of  the  United  States  as  before  defined, 
and  in  everj-  case  in  rhich  any  process  issuing  out  of  any 
court  of  the  United  States  shall  be  disobeyed  or  resisted 
by  any  person  or  persons  having  the  ciistody  of  any  vessel 
of  v.'ar,  civiser,  or  other  armed  vessel  of  any  foreign  prince 
or  state,  or  of  any  colony,  district,  or  people,  or  of  any 
subjects  or  citizens  of  any  foreign  prince  or  state,  or  of 
any  colony,  district  or  people,  in  every  such  case  it  shall 
be  lawful  for  the  President  of  the  United  States,  or  such 
other  person  as  he  shall  have  eEpov;ered  for  that  purpose, 
to  employ  such  part  of  the  land  or  naval  forces  of  the 
United  States,  or  of  the  militia  thereof,  for  the  pui-pose 
of  taking  possession  of  and  detaining  any  such  ship  or 
vessel,  with  her  prize  or  prizes,  if  any,  in  order  to 
the  execution  of  the  prohibitions  and  perialties  of  this 
act,  and  to  the  restoring  the  prize  or  prizes  in  the  cases 
in  which  restoration  shall  have  been  adjudged,  and  also  for 
the  purpose  of  preventing  the  carrying  on  of  anjr  such  ex- 
pedition or  enterprise  from  the  territories  or  jurisdic- 
tion of  the  United  States  against  the  territories  or  do- 
minions of  any  foreign  prince  or  state,  or  of  any  colony, 
district,  or  people,  with  whom  the  United  States  are  at 
peace. 

Sec.  9.  And  be  it  further  enacted.  That  it  shall  be 
lawful  for  the  President  of  the  United  States,  or  such  per- 
son as  he  shall  empower  for  that  purpose,  to  employ  such 
part  of  the  land  or  naval  forces  of  the  United  States,  or 
of  the  militia  thereof,  as  shall  be  necessai*y  to  compel 
any  foreign  ship  or  vessel  to  depart  the  United  States  in 
all  cases  in  which  by  the  laws  of  nations  or  the  treaties 
of  the  United  States,  they  ought  not  to  rema-in  within  the 
United  States. 

Sec.  10,  And  be  it  further  enacted.  That  the  owners 
or  consignees  of  everj-  ai-med  ship  or  vessel  sailing  out  of 
the  ports  of  the  United  States,  belonging  wholly  or  in  part 


to  citizens  thereof,  slxall  enter  irto  tond  to  the  United 
states,  with  sufficient  sureties,  prior  to  clearing  out  the 
sane,  in  double  the  amount  of  the  value  of  the  vessel  and 
cargo  on  lioard,  including  her  amiarnent,  that  the  said  ship 
or  vessel  shall  not  "be  enployed  by  such  owners  to  ci-uise  or 
conmit  hostilities  against  the  subjects,  citizens,  or  pro- 
perty, of  any  foreign  prince  or  state,  or  of  any  colony, 
district,  or  people,  with  whom  the  United  States  ate  at 
peace. 

Sec.  11.  And  be  it  further  enacted.  Tliat  the  collect- 
ors of  the  customs  be,  and  they  are  hereby,  respectively, 
authorized  and  required  to  detain  any  vessel  manifestly 
built  for  warlike  purposes,  and  about  to  depart  the  United 
States,  of  which  the  cargo  sliall  principally  consist  of  arms 
and  munitions  of  war,  when  the  number  of  men  shipped  on  board, 
or  other  circumstances,  shall  render  it  probable  that  such 
vessel  is  intended  to  be  employed  by  the  owner  or  OTJners  to 
cruise  or  comrnit  hostilities  upon  the  subjects,  citizens,  or 
property,  of  any  foreign  prince  or  state,  or  of  any  colony, 
district,  or  people  with  whom  the  Hnited  States  are  at  peace, 
xmtil  the  decision  of  the  President  be  had  thereon,  or  until 
the  ovmer  or  owners  shall  give  such  bond  and  security  as  is 
required  of  the  o^Tners  of  armed  ships  by  the  preceding  sec- 
tion of  this  act. 

See.  12.  And  be  it  further  enacted.  That  the  act  passed 
on  the  fifth  day  of  June,  one  thousand  seven  hundred  and  nine- 
ty-four, entitled,  "An  act  in  addition  to  the  act  for  the 
punishment  of  certain  crimes  against  the  United  States,"  con- 
tinued in  force,  for  a  limited  time,  by  the  act  of  the  second 
of  Jlarc^,  one  thousand  seven  hundred  and  ninety-seven,  and 
perpetuated  by  the  act  passed  on  the  twenty- fourth  of  April, 
one  thousand  eight  hxmdred,  and  the  act,  passed  on  the  four- 
teenth day  of  June,  one  thousand  seven  hundred  and  ninety- 
seven,  entitled,  "An  act  to  prevent  citizens  of  the  United 
States  from  privateering  against  nations  in  amity  with,  or 
against  the  citizens  of,  the  United  States,"  and  the  act, 
passed  the  third  day  of  Inarch,  one  thousand  eight  hundred 
and  seventeen,  entitled,  "An  act  more  effectually  to  pre- 
serve the  neutral  relations  of  the  United  States,"  be,  and 
the  same  are  hereby,  severally,  repealed:  Provided  neverthe- 
less. That  persons  having  heretofore  offended  a<^ainst  anv  of 


the  acts  aforesaid,  may  be  prosecuted,  convicted,  and 
punished  as  if  the  same  were  not  repealed;  and  no  for- 
feiture heretofore  incurred  ty  a  violation  of  any  of  the 
acts  aforesaid  shall  be  affected  by  such  repeal. 

Sec.  13.  And  be  it  further  enacted.  That  nothing  in 
the  foregoing  act  shall  be  constinied  to  prevent  the  prose- 
cution or  punishment  of  treason,  or  any  piracy  defined  by 
the  lav/s  of  the  United  States. 

Approved,  April  20,  1818. 


AS   ACT  SUFPISilElJTABY  TO  AlT  ACT  ilTTITLED  "AK  ACT  HI  ADDITION  TO 
THE  ACT  FOR  THE  PUNISmElTT  OF  GERTAn^  CRIMES  AGAIIIST  THE 
milTED  STATED,  AtlD  TO  REPEAL  'illE  ACl'S  THEFJ-:!!^  LEHTIOHED," 
APPROVED  TVffiNTIETH  OF  APRIL,  SIGKTEEIT  HUl^IDFJ^D  AOT>  EIGHTEEN. 

Be  It  enacted  liy  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled.  That  the 
several  collectors,  naval  officers,  surveyors,  inspectors  of 
customs,  the  marshal,  and  deputy  marshals  of  the  United  States, 
end  every  other  officer  who  nay  be  specially  erapowei-ed  for  the 
purpose  by  the  President  of  the  United  States,  sliall  be,  and 
they  are  hereby  authorized  and  required  to  seize  and  detain 
smy  vessel  or  any  arms  or  munitions  of  war  which  may  be  pro- 
vided or  prepared  for  any  military  expedition  or  enterprise 
against  the  territory  or  dominions  of  any  foreign  prince  or 
state,  or  of  any  colony,  district  or  people  contenninous  with 
the  United  States,  and  with  whom  they  are  at  peace,  contrary' 
to  the  sixth  section  of  the  act  passed  on  the  twentieth  of 
April,  eighteen  hundred  and  eighteen,  entitled  "An  act  in  ad- 
dition to  the  act  for  the  punishment  of  certain  crimes  against 
the  United  States,  and  to  repeal  the  acts  therein  mentioned," 
and  "retain  possession  of  the  same  until  the  decision  of  the 
President  be  had  thereon,  or  until  the  same  shall  be  released 
as  hereinafter  directed." 

Sec.  2.  Anrt  be  it  further  enacted.  That  the  several  of- 
ficeis  mentioned  in  the  foregoing  section  shall  be,  and  they 
are  hereby  respectively  authorized  and  required  "to  seize  any 
vessel  or  vehicle,  and  all  arms  or  munitions  of  war,  about  to 
pass  the  frontier  of  the  United  States  for  any  place  within 
any  foreign  state,  or  colony,  conterminous  with  the  United 
States,  where  the  character  of  the  vessel  or  vehicle,  and 
the  quantity  of  arms  and  munitions,  or  other  circumstances 
shall  furnish  probable  cause  to  believe  that  the  said  vessel 
or  vehicle,  arms  or  munitions  of  war  are  intended  to  be  em- 
ployed by  the  ov/ner  or  ovmers  thereof,  or  any  other  person 
or  persons,  with  his  or  their  privity,  in  carrying  on  any 
military  expedition  or  operations  within  the  territory  or 
dominions  of  any  foreign  prince  or  state,  or  any  colony, 
district,  or  people  contenninous  with  the  United  States, 
and  with  whom  the  United  States  are  at  peace,  and  detain 
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the  same  until  the  decision  of  the  President  te  had  for  the 
restoration  of  the  same,  or  until  such  property  shall  be  dis- 
charged ty  the  Judgment  of  a  court  of  competent  jurisdiction; 
Provided.  That  nothing  in  this  act  contained  shall  he  construed 
to  extend  to,  or  interfere  with  any  trade  in  arms  or  munitions 
of  war,  conducted  in  vessels  hy  sea,  v;ith  any  foreign  port  or 
place  whatsoever,  or  with  any  other  trade  which  might  have  been 
lawfully  carried  on  before  the  passage  of  this  act,  under  the 
law  of  nations  and  the  provisions  of  the  act  hereby  amended. 

Eeo.  3.  And  be  it  further  enacted.  That  it  sl-iall  be  the 
duty  of  the  officer  imkir-g  anj'  seizure  under  thia  act,  to  nake 
application,  with  due  diligence,  to  the  district  judge  of  the 
district  court  of  the  United  States  within  which  such  seizure 
may  be  luade,  for  a  warrant  to  justify  the  detention  of  the 
property  so  seized;  which  warrant  shall  be  granted  only  on 
oath  or  affirmation,  showing  that  there  is  probable  cause  to 
believe  that  the  property  so  seized  is  intended  to  be  used 
in  a  raaiiner  contrary  to  the  provisions  of  thia  act;  and  if 
said  judg-e  shall  refuse  to  issue  such  warrant,  or  applica- 
tion therefor,  shall  not  be  inade  by  the  officer  making  such 
seizure  within  a  resonable  time,  not  exceeding  ten  days  there- 
after the  said  property  shall  forthwith  be  restored  to  the 
owner.  But  if  the  said  judge  shall  be  satisfied  that  the 
seizure  was  justified  under  the  provisions  of  this  act,  and 
issue  his  warrant  accordingly,  then  the  same  shall  be  de- 
tained by  the  officer  so  seizing  said  property  until  the 
President  shall  order  it  to  be  restored  to  the  owner  or 
claimant,  or  until  it  shall  be  discharged  in  due  course  of 
law,  on  the  petition  of  the  claimant,  as  hereinafter  pro- 
vided. 

Sec.  4.  And  be  it  further  enacted.  That  the  owner  or 
claimant  of  any  property  seized  under  this  act,  may  file 
his  petition  in  the  circuit  or  district  court  of  the  United 
States,  in  the  district  where  such  seizure  was  made,  setting 
forth  the  facts  in  the  case;  and  thereupon  such  court  shall 
proceed,  with  all  convenient  dispatch,  after  causing  due 
notice  to  be  given  to  the  district  attoraey  and  officer 
making  such  seizure,  to  decide  upon  the  said  case,  and 
order  restoration  of  the  property,  unless  it  shall  appear 
that  the  seizure  was  authorised  by  this  act:  and  the  cir- 
cuit and  district  courts  shall  have  jurisdiction,  and  are 


hereby  vested  with  full  power  and  authority, to  try  and  deter- 
mine all  cases  v/hich  may  aria  under  this  act;  sind  all  issues 
in  fact  arising  under  it,  shall  be  decided  by  a  jury,  in  the 
manner  now  provided  by  law. 

Sec.  5,  And  be  it  further  enacted.  That  v/henever  the 
officer  making  any  seizure  imder  this  act  shall  have  applied 
for  and  obtained  a  warrant  for  the  detention  of  the  property, 
or  the  clain-ant  sliall  have  filed  a  petition  for  its  restora- 
tion, and  failed  to  obtain  it,  and  the  property  so  seized 
shall  have  been  in  the  custody  of  the  officer  for  the  term 
of  three  calendar  months  from  the  date  of  such  seizure,  it 
shall  and  may  be  lawful  for  the  claimant  or  ovmer  to  file 
with  the  officer  a  bond  to  the  amount  of  double  the  value 
of  the  property  so  seized  and  detained,  r.-ith  at  least  two 
sureties,  to  be  approved  by  the  judge  of  the  circuit  or 
district  court,  with  a  condition  that  the  property,  when 
restored,  shall  not  be  used  or  enployed  by  the  owner  or 
owners  thereof,  or  by  any  other  person  or  persons  with 
his  or  their  privity,  in  carrj-ing  on  any  military  exi)edi- 
tion  or  operations  within  the  territory  or  dominions  of 
any  foreign  prince  or  state,  or  any  colony,  district,  ot 
people,  conterminous  with  the  United  States,  v/ith  v/hom  the 
United  States  are  at  peace;  and  thereupon  the  said  officer 
siiall  restore  such  property  to  the  ovmer  or  claimant  thus 
giving  bond:  Provided.  That  such  restoration  shall  not  pre- 
vent seizure  from  being  again  made,  in  case  there  may  ex- 
ist fresh  cause  to  apprehend  a  new  violation  of  any  of  the 
provisions  of  this  act. 

Sec.  6.  And  be  it  further  enacted.  That  every  person 
apprehended  and  committed  for  trial  for  any  offense  against 
the  act  hereby  amended,  shall,  when  admitted  to  bail  for  his 
appearance,  give  such  additional  security  as  the  judge  ad- 
mitting him  to  bail  may  require,  not  to  violate  or  aid  in 
violating,  any  of  the  provisions  of  the  act  hereby  amended. 

Sec.  7.  And  be  it  fi^.rther  enacted.  That  v.'henever  the 
President  of  the  United  States  shall  have  reaaon  to  believe 
that  the  provisions  of  this  act  have  been,  or  are  likely  to 
be  violated,  tiiat  offenses  have  been,  or  are  likely  to  be, 
committed  against  the  provisions  of  the  act  hereby  amended,, 
vathin  any  judicial  district,  it  shall  be  lawful  for  him, 
in  his  discretion,  to  direct  the  judge,  marshal,  and  dis- 
trict attorney,  of  such  district  to  attend  at  such  place 
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within  the  district,  and  for  such  time,  as  he  may  designate, 
for  the  purpose  of  the  more  speedy  and  convenient  arrest  and 
examins-tion  of  persons  charged  with  the  violation  of  the  act 
hereby  amended;  and  it  shall  be  the  duty  of  every  such  judge 
or  other  officer,  when  any  such  requisition  shall  be  received 
by  him,  to  attend  at  the  place  and  for  the  time  therein  de- 
signated. 

Sec.  C.  And  be  It  further  enacted.  That  it  shall  be  law- 
ful for  the  President  of  the  United  States,  or  such  person  as 
he  may  empower  for  that  purpose,  to  employ  such  part  of  the 
land  or  naval  forces  of  the  United  States,  or  of  the  militia, 
as  shall  be  necessary  to  prevent  the  violation,  and  to  enforce 
the  due  execution,  of  this  act,  and  the  act  hereby  amended. 

Sec.  9.  And  be  jLt^  furt?xer  enacted.  That  this  act  shall 
continue  in  force  for  the  period  of  two  years  and  no  longer. 

Approved,  I'.arch  10,  1838. 


(ITo.   25).      JOINT  PJISOLUTIOK  TO  PROHIBIT  TIffi  EXPORT  OF  GOAL 
OE  OTHER  I4A.TERIAL  USED   IN  '.VAH  FROM  MTf  SEAPORT  OF 
TliE  UNITED  STATES. 

RESOLVED,  by  the  Senate  and  House  of  Representatives 

of  the  United  States  of  America,  in  Congress  assembled,  That 
the  President  is  hereby  authorized,  in  his  discretion,  and 
with  such  limitations  and  exceptions  as  shall  seem  to  him 
expedient,  to  prohibit  the  e^rcort  of  coal  or  other  material 
used  in  v/ar  from  any  seaport  of  the  United  States  until 
otherwise  ordered  by  the  President  or  by  Congress. 

Approved,  April  22,  18S8. 


BY  THE  PRESIDENT  OF  THE  UNITED  STATES  OP  AUERICA, 
A  PROCLAI'-IATION. 


7.1iereas  by  a  Joint  Resolution,  approved  April  22,  1896, 
entitled  "Joint  r.esolution  to  prohibit  the  export  of  coal  or 
other  material  used  in  v/ar  from  any  sea-port  of  the  United 
States,"  the  President  is  "authorized,  in  his  discretion, 
and  with  such  limitations  and  exceptions  as  shall  seem  to 
him  expedient,  to  prohibit  the  export  of  coal  or  other  ma- 
terial used  in  war  from  any  sea-port  of  the  United  States 
until  otherwise  ordered  tir   the  President  or  by  Congress;" 

Now,  Therefore,  I,  Theodore  Roosevelt,  President  of  the 
United  States  of  America,  for  good  and  sufficient  reasons  un- 
to me  appearing,  and  by  virtue  of  the  authority  conferred  up- 
on me  by  the  said  Joint  Resolution,  do  hereby  declare  and 
proclaim  that  the  export  of  arms,  ammunition  and  munitions 
of  war  of  eve  17/  1-cind.  from,  any  port  in  the  United  States  or 
in  Porto  Pdco  to  any  port  in  the  Dominican  Republic^  is  pro- 
hibited, without  limitation  or  exception,  from  and  after  the 
date  of  this  ray  proclamation  until  otherwise  ordered  by  the 
President  or  by  Congi-ess. 

ijid  I  do  hereby  enjoin  all  good  citizens  of  the  United 
States  and  of  Porto  Rico  and  all  persons  residing  or  being 
within  the  territory  or  jurisdiction  thereof  to  be  governed 
accordingly. 

In  T.itness  ".hereof,  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  United  States  to  be  affixed. 

Done  at  the  City  of  "..ashing-ton  this  14th  da-  of  October 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  five 
and  of  the  Independence  of  the  United  States  of  America  the 
one  hundred  and  thirtieth, 

THEODORE  ROOSEVELT. 

By  the  President: 

Elihu  Root 

Secretary  of  State. 
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